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than a passive participation the Society offers its Voting Mem- 
bership, with annual dues of five dollars, and its Sustaining 
Membership for those who place a higher estimate upon their 
responsibility. 


Bar Can Acquire Robust Self-Respect 
By Presipent Newton D. BAKER 


The Bar, like the other learned professions, necessarily loses something 
of the awed respect with which it used to be regarded when it had a 
monopoly, not only of legal learning, but of learning about public affairs. 
The only possible substitute for this traditional respect is a robust self- 
respect built up in the Bar itself and enforced upon its members. As all the 
lawyers know what the requirements of character and patience and learning 
are in a profession to be entrusted with the most sacred rights of person 
and property, the ethics of the profession must be stated and enforced by 
a domestic discipline built up in the Bar itself. It does some good, but not 
enough, to have voluntary bar associations comprising substantial numbers 
of lawyers. There must be an all inclusive organization, preferably acting 
under laws which permit the lawyers to create a responsible and integrated 
Bar and I, therefore, hope the movements throughout the country looking 
to legislative enactments incorporating the Bar will be led by the best minds 
in the profession, and so not only succeed in securing the necessary legis- 
lation, but start each integrated Bar off under the highest and most prom- 
ising auspices. 





Politics, Publicity and the Judiciary 


Since Rufus Choate, addressing the Massachusetts constitutional con- 
vention, made his eloquent plea that good behavior be retained as the meas- 
ure of judicial tenure, our country has had seventy-nine years of experience 
with tenure which is relatively brief and insecure. Much has been said, much 
written; but not until Stuart Perry read his address on politics, publicity 
and the judiciary at a recent meeting of the Conference of Bar Delegates, 
was there any body of facts and opinion which suggested comparison with 
Choate’s masterpiece. Not as to eloquence, of course; we are too factual and 
too busy for eloquence. But whereas Choate drew his criticisms of popular 
choice and short tenure from general principles, Perry has been able to call 
attention to a multitude of facts within the reader’s own observation which 
all too clearly confirm the fears honestly expressed so many years ago. 

In presenting Mr. Perry’s address in this issue we give it unstinted 
admiration. Our author has done a brave job of dissection. His array of 
facts and conclusions must henceforth appreciably affect every serious effort 
to solve the problems involved in judicial selection and tenure. 
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To deal with all the facts implies time and space never accorded to any 
public address. The main thesis, however, has been established beyond 


question, that the popular election of judges inevitably involves politics and 
political dependence. 





Criticism of the prevailing system is deserved if only on the ground that 
the system is rankly unjust to the judges themselves. Our best judges are 
often turned out of office for no cause; their pay is not commensurate with 
the risks imposed; and very generally they are obliged to serve under con- 
ditions which mean compromise with standards of behavior, and continual 
fear of defeat at the polls. 

Probably no data will ever be obtained as to the number of judges swept 
out of office on Nov. 8, 1932. A reasonable estimate is that hundreds of 
faithful judges were subjected to compulsory retirement on that occasion. 
The dearly acquired experience of hundreds of judges has been thrown away. 
Detroit supplies two striking instances which perfectly illustrate Mr. Perry’s 
theme. An experienced judge of probate serving a county with about two 
millions of people was thrown out of office and supplanted by an ambitious 
lad who had been admitted to practice only two years before. The Republican 
prosecutor, who had received a thousand columns of newspaper publicity during 
his term, saved his political skin by a very small margin. 





Criticism is hampered by the requirement that it be general. The critic 
of a bad system cannot specify by name the judges who best illustrate his 
thesis. The nearest he can come is to say that in certain large cities some of 
the judges are low in mentality and morals and are held in contempt even by 
low-grade lawyers who trade on their weaknesses and their indulgence. 

The reader who has entire faith in the elective principle as it operates in 
his community should at least admit the fairness of the condemnation of it 
on principle when he learns how badly it works in a metropolitan district. 

And no reader should raise an objection to our author’s stand for judicial 
independence on the ground that power to do the right thing implies power 
to be autocratic. This is a common fallacy indulged by well meaning sup- 
porters of short tenure. They should observe that the judges who are lazy, 
or arbitrary or who favor certain individuals or interests are not restrained 
by short terms. They are simply made perennial politicians. 





There would be fewer such judges chosen if selection was by a competent 
authority. But assuming that with the greatest care some mistakes were 
made, the remedy is not to destroy independence generally, but to create an 
environment conducive to judicial self-respect. This may sound vague, but 
it is not. It means integration of the bench of a state under unified direction 
as to the administrative function. We are slowly approaching that necessary 
condition when all the judges together will realize that they constitute a 
mobile and responsible group charged with success in administering justice. 

With administrative direction judges who are too arbitrary or too callous 
to be governed by public opinion—that of their colleagues and of the bar 
will find their morale stimulated through complaints registered with the 
central management. This is all very practical. 





It has been demonstrated 


for years under the worst conditions in the country. Under favorable con- 
ditions complaints would be extremely rare; the system would work auto- 
matically. 
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Bar Lays Two Corner Stones at Washington 


The latest meeting of the American Bar Association was held in Wash- 
ington in order that members might participate in the ceremony of laying 
the cornerstone of the Supreme Court building. The ceremony evoked ad- 
dresses by President Guy A. Thompson, Mr. John W. Davis and Chief 
Justice Hughes which reached a more exalted level of rhetoric and oratory 
than has been attained since the days of Woodrow Wilson. 

The supreme court will be better served in the new building than in 
the old and the Washington architectural pattern will be one further step 
advanced. But the cornerstone, not seen by the eye nor touched by the hand, 
of the edifice which will serve the legal profession of the country as long as 
there is such a profession, was laid with a total absence of rhetoric and of 
oratory. It consisted of a perfunctory approval of certain technical amend- 
ments to the constitution and by-laws of the Association. Their adoption 
marks the beginning of a long contemplated and long needed movement to 
“weld together all the separate bars into one body of common understanding 
and common sympathy and common purpose inspired by the spirit of public 
service,” to borrow Mr. Elihu Root’s apt expression. 

The ultimate structure must be one which affords room for all the state 
bars of the country and the federal body which will serve their common needs 
and deal with appropriate national problems. It may take some considerable 
time to erect this structure. The design is by no means complete, but its 
purpose is clear. Meanwhile preparation for occupancy must be made, and 
to this work the American Bar Association will presently bend its energies. 

For half a century the Association almost ignored all other professional 
groups. In order to win for its paper standards of legal education the stamp 
of reality the Association in 1922 called a conference of delegates from all 
state and local associations. The result of this extemporary co-operation was 
the approval by the bar of the country, through its representatives, of a 
program for progress in legal education, the advancement of which program 
has entitled the American Bar Association to more credit than all the other 
public services performed by it in its entire history. 





As told in an article in this number of the JourRNAL, the Association is 
now prepared to get acquainted with the state bars and invite them to par- 
ticipate in certain fields of endeavor. The idea is to institute co-operation 
on a de facto basis just as rapidly as the state associations give assent and 
support. An experiment will be made. A technique will be acquired. The 
voice of the bar will be transformed, as by a loud speaker. Chief Justice 
Hughes has said: “We wish the entire bar to have a voice, a commanding 
voice. We wish the concentration of influence,” and Mr. David A. Simmons 
later said: “The individual lawyer, as the individual association, is almost 
a voice crying in the wilderness. A voice crying in the wilderness may be 
heard down the ages, but only one ever has.” 

The constitution now provides for an assistant secretary, who must he 
a full time worker of high organization talent. He is to “contact” the nation’s 
lawyers in a thousand separate groups, but especially the state bars, and may use 
“junior executives” as leg men. 

In developing means for co-operation it naturally occurs that the state 
bar meetings offer opportunity for explanation and inspiration. The American 
Law Institute would be an almost unknown body were it not that it always 
has a representative at every state bar meeting. To follow its example re- 
quires no urging. But it is further suggested that the representatives of the 
American Bar Association at a meeting of a state bar can do much more 
than has been done by the Law Institute. 
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There will be available as members of the embassy the vice-president 
of the federal circuit, the state member of the general council and five mem- 
bers of the state council, which this general council member has previously 
coached. Let them invite all the members of the American Bar Association 
resident in the state to attend a meeting to be held on the evening preceding 
the state bar meeting. Of course have a dinner. Then indulge in a “pep” 
meeting, just as the college saps are said to do on the eve of a football 
game. . . . The next day every state bar member not entitled to attend 
the pep meeting can be signed up for membership in the American Bar Asso- 
ciation and sent home at the end of the week to get more applications. The 
expense of this would be nil and the cash receipts would soon permit of offer- 
ing a bargain rate on dues to members of state bar associations. The rate 
could be graduated so that the association from which the largest number of 
joint memberships came would receive the lowest rate. California would 
qualify for the bed rock rate and might raise her quota of A. B. A. members 
to three or four thousand. 

Among the things which the ambassadors would suggest would be the 
performance of the same strategy by the state bar at local bar meetings. The 
rigid independence of all these organizations is stupid because it is unneces- 
sary. The executive committee of the A. B. A. can initiate a fraternal 
mingling which will break down silly barriers by directing its assistant sec- 
retary to instruct the vice-presidents, general council members and members 
of state councils to negotiate forthright with the officers of state bar associa- 
tions for a place on their programs. 





An increase of membership in the national organization is really not 
an essential part of bar co-ordination. It is of value mainly in reducing the 
cost of service per member. The essential thing at this stage is to persuade 
the profession everywhere that the American Bar Association is not a limited 
aristocracy, but the necessary center of professional activity; to make state 
bar officers realize the need for enrolling the members of local associations 
at least until such time as the entire bar of the state is co-ordinated by 
statute; and to arouse a desire for professional pride based upon good deeds. 
This professional pride, clearly justified, is called by President Newton D. 
Baker, in his communication above “a robust self-respect” and it is, as he 
says, the only substitute for the ancient respect for the bar in the public 
mind which is now so nearly deflated. 

Whatever may come from a really energetic effort to promote co-opera- 
tion it seems quite certain that a general desire for better means for co-opera- 
tion will be the most important. That will make it easier to design the edifice 
of the bar structure, the cornerstone of which was laid coincident with the 
laying of the cornerstone of the Supreme Court building. 





Mr. Robert H. Jackson, vice chairman of the Conference of Bar Dele- 
gates and a leader in bar organization in the state of New York. has filed a 
brief for bar solidarity on the ground of dire needs. (Jour. A. B. A., xviii— 
6—383). His closing words deserve the most devout consideration: 


“T have rested the case for better bar organization upon the ancient appeal 
of self-defense. A bar that is threatened by an unprecedented increase in num- 
bers and at the same time by a loss of its business, may justly be apprehensive 
of economic demoralization. It takes no delirious vision to see that increasing 
numbers and decreasing income may produce such competition as will overrule 
all ethical restraints as it has in some lines and in some localities already. To 
prevent such a condition transcends the mere right of self-defense, it becomes a 
duty of public service. A collectively impotent and individually predatory bar 
would be a collapse of our professional tradition that would stamp our generation 
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as unworthy of its heritage. We are summoned to trial by ordeal. We dare 


not fail.” 


This is a right idea clothed in noble words. 


It suggests that its author 


and other leaders in the bar co-ordination movement may well be used as 


envoys plenipotentiary. 


But, we submit, there must be more than argument. 


Among savages 


the symbol of brotherhood is the transfusion of blood. With us it is trans- 
fusion of ink from the fountain pen to the dotted line. 


Strong Bar Emerges in South Dakota 


Brief and Simple Provisions of 1931 Statute Suffice for Creation of 
Effective State Bar, as Predicted in This Journal 


The unified State Bar of South Dakota came 
into existence by virtue of a brief act adopted in 
1931. The meeting in August of this year marked 
the close of its first year’s history. At the time 
the bar act took effect, the voluntary State Bar 
Association had approximately 300 members. An 
intensive campaign of solicitation carried on for 
two successive years had brought in but twenty- 
seven new members. Under the act it was 
found that about 1,150 persons had been admit- 
ted to practice; some had abandoned the pro- 
fession; there remained about 800 who qualified 
as active, and about 140 as inactive, members. 

The law provided that the supreme court 
should determine the time and place for hold- 
ing the organization meeting and that at such 
meeting rules should be adopted to provide for 
governing the State Bar. It was specified that 
a board of commissioners should be chosen at 
the first meeting and that the members present 
should determine their number, qualifications, 
terms, powers and duties and the manner of 
election. 

The result of this broad discretion was that 
rules were adopted providing for a board mem- 
ber from each of twelve circuits and three from 
the state at large, with one year terms. 

After the first. year of administration under 
this unusual act it is interesting to observe that 
the transition period has been one of constructive 
effort unmarred by any serious controversies. 
The only material change made to the by-laws 
was one which provided for payment of the 
necessary expenses incurred by the members of 
the commission in attending meetings. Of the 
fifteen members elected at the first meeting, 
eleven were re-elected. 

This year’s annual meeting, though held under 
conditions highly prejudicial, was the best for 
attendance and interest that has ever been held 
in South Dakota. A very important matter was 
introduced to permit of consideration during the 
ensuing year, with the expectation that the State 
Bar will make its decision at next year’s con- 
vention. The proposal is that the Bar itself 
set up a judicial council and pay its expenses, 


as has been done in Idaho and in Utah. The 
voluntary bar association endeavored for several 
years to induce the legislature to create a judicial 
council. Having now greatly enlarged income, 
the new State Bar is likely to assume the ex- 
pense, though, presumably, the state will lend 
support when the value of the council’s work is 
demonstrated. 

The resolution referred to provides for a 
permanent section to be called the Judicial Coun- 
cil, which shall comprise three active practi- 
tioners, two supreme court justices, two circuit 
judges, the attorney general and the dean of 
the law school of the State University. 

Perhaps the most significant thing to report 
on this interesting venture is that a large num- 
ber of lawyers, including some of the younger 
men, who never joined the former voluntary as- 
sociation, have already shown keen interest and 
activity in the official state bar. 

At this time, therefore, it appears that the 
belief is correct, as heretofore set forth, that 
the very essence of bar integration lies in in- 
clusive membership, equal obligations as to dues 
and equal participation in the election of officers. 
An editorial setting forth this theory was writ- 
ten when it appeared that efforts to get a bar 
act in South Dakota had failed. Then came, as 
a compromise, the skeleton act of thirteen sec- 
tions, which was published in the same number 
as the editorial, vol. xiv, no. vi. The editorial 
argued that undue emphasis had been placed on 
disciplinary powers and the precise form of or- 
ganization in bills which had failed of adoption. 
It was suggested that if the bar of a state were 
unified by law and provided with a practical 
form of organization which would not permit of 
clique control, it would speedily develop on a 
de facto basis all needed powers by performing 
the needed work. The powers would grow out 
of the function. And the article concluded with 
these words: 

“The ideas and hopes above set forth will be 
given an unanticipated test. If the South Dakota 
3ar proceeds to adopt by by-laws its proposed plan 
of organization it will have the substance of what 
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it has sought and may well point the way to inte- 
gration in other states.” 

The Editor is indebted to Secretary Karl Gold- 
smith for the information upon which this arti- 
cle is based. Mr. M. A. Brown, president dur- 
ing the State Bar’s first year, supports the theory 
we have advanced. Concerning the brief act and 
the progress made under it he says: 

“My personal opinion is that it is a better act 
than the one which was proposed and that there 
is ample opportunity for development, along any 
lines which may seem advisable, under the lan- 





1. Sec. 7 grants power “. to adopt such by-laws 
and rules as may be deemed necessary for its 
government . . .” which shall be approved by the su- 
preme court. In sec. 12 power is given to formulate rules 
of professional conduct which also shall be sanctioned by 
the court. 
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guage of sections seven and twelve.’ It was the 
opinion of the board of commissioners and the ex- 
ecutive officers that the Association in its first year 
should move along rather slowly, keeping in mind 
the idea of an outstanding annual meeting with the 
hope that we could thus sell the idea of the inte- 
grated bar with compulsory membership to those 
members who were still doubtful about its wisdom. 
I think we were very successful in that respect. 
The meeting was the largest ever held, with about 
one-fourth of all the lawyers of the state present. 
The view is very general that we never had a more 
successful meeting and I feel safe in saying that we 
are away to a very good start.” 

It is now submitted that the experiment jus- 
tifies the theory. All those interested in pro- 
moting bar integration by statute would do well 
to read South Dakota’s brief act, copies of which 
will be supplied by the Judicature Society’s office. 


Puerto Rico Lawyers Secure Bar Act 


Legislation Will Restore Powers and Privileges of Former Regime—Revenue to 
Be Derived Largely from Stamp Tax 


The Bar of Puerto Rico recently secured 
legislation which is expected to restore to it the 
historic powers of integration and self-govern- 
ment which lapsed when American rule was insti- 
tuted. There remains only approval by a major- 
ity of the bar on a referendum which the new 
act provides. 

The referendum has been deferred in order to 
avoid conflict with the general election for local 
officers. It is to be presumed that the lawyers 
of Puerto Rico will welcome a return to the 
official status of their bar with an organization 
and income which will enable it to perform its 
essential function in government. 

Before quoting from the act of establishment 
let us read some notes on the history of the 
island bar and the nature of the new organiza- 
tion, which has been prepared by a member of 
the Judicature Society, Mr. F. Soto-Gras:' 

Historically the Puerto Rico Bar Association 
was incorporated as a quasi-public institution on 
June 27, 1840. Later, in 1898, after the Ameri- 
can regime was established, the old Association 
was authorized by General Order No. 20 to con- 
tinue its existence under the original charter; 
but following the liberal trend of opinion conse- 
quent to the new conception of government and 
the administration of justice under American 
practices, the lawyers incorporated a new asso- 
ciation under the name of “Asociacién de Abo- 
gados de Puerto Rico” (Puerto Rico Bar Asso- 





1. The author, whose address is Achoa Bldg., San Juan, 
P. R., is a member of the P. Bar Association, and 
was a member of its predecessor; for several years a vice- 
president of the American Bar Association; member of 
the committee on character (for bar admission) for eighteen 
ears; and in 1908 was admitted to practice by the 
Maryland Court of Appeals. 


ciation) thus abandoning the old name of 
“Colegio de Abogados de Puerto Rico” (Puerto 
Rico College of Lawyers) but holding itself out 
as successor to the latter. This association lived 
a languid and precarious life, having lost the 
official support and prominence to which it had 
been accustomed. The original charter with its 
privileges, among them the compulsory member- 
ship and fees and the very extraordinary right to 
exact from its members a duty of one dollar for 
the first pleading filed by the attorney, was aban- 
doned or became obsolete. 

Then the younger group of lawyers organized 
a separate association and assumed the well 
established old name of “Colegio de Abogados” 
(College of Lawyers) and eventually the two 
associations were merged and today the “College 
of Lawyers” is the only association of insular or 
general character comprising lawyers from all 
counties. 

However, the profession has always felt that 
unless we could regain the prestige and com- 
manding position enjoyed by the college under 
the old charter, little or nothing could be accom- 
plished in order to lift up the standards of the 
profession and the betterment of the adminis- 
tration of justice. Lack of collective spirit or 
the realization of the benefits derived from being 
associated resulted in a weak and disorganized 
body, wanting that esprit de corps which is abso- 
lutely essential to the success of that kind of 
association. 

We saw no way out of the situation but by 
legislation providing for compulsory association 
and the legal means to obtain the economic 
strength necessary to give us an opportunity to 
comply with our duties to ourselves as lawyers 
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and to the administration of justice, of which we 
are an essential part and officers thereof. 

Several times bills were introduced in the legis- 
lature by some of our brothers which did not 
meet with definite success. This year and out of 
a clear sky the more or less satisfactory legis- 
lation contained in Act No. 33 was passed, pro- 
viding: 

1. Recognition and continuance of the exist- 
ence of our Association as successor to the old 
“College of Lawyers” of the Spanish times. 

2. Granting compulsory membership, and 
allowing the imposition of annual dues up to ten 
dollars and the right to collect the old duty of 
one dollar for each first pleading, to be paid in 
a special stamp s1ld by the Association to its 
members. 

Other provisions are more or less similar to 
the prevailing bar acts adopted in several other 
states. 

Inevitably we are confronted with some oppo- 
sition, but we trust to be able to convince our 
brothers that the kind of association provided in 
the act is the only possible way in which we can 
regain that prestige which distinguished always 
our profession and qualified it to render to 
society the service which is required of us. 

An estimate of our revenues under the bill will 
show an income of not less than $25,000 per 
year. We have only 800 lawyers in Puerto Rico, 
but the dollar duty will cover the balance not 
coming from fees. 

In our immediate plans we include the building 
of our insular headquarters, or lawyer’s home, 
where we may welcome distinguished brothers 
and visitors, give lectures, organize a_ well 
equipped library, consultation rooms, stenogra- 
phers’ service, and so forth. The site for this 
building was granted to us by the legislature 
some years ago free of taxes and occupies one 
of the most prominent places in the city. There 
is no doubt in my mind but that these improve- 
ments will have the effect of bringing about a 
more exact notion of the dignity and responsi- 
bility of lawyers and make them realize that 
they have to behave accordingly. 

Group insurance, help in case of distress, act- 
ing participation in the selection of judges and 
a systematic and well-conducted program for the 
investigation of lawyers’ conduct and corrective 
measures when necessary—these are some, but 
not all, of the good things that can be accom- 
plished under the act. [Close of quotation. ] 


Purposes and Powers 


The new bar act is in substance very similar 
to those adopted in the states. But it is very 
different in respect to income, as explained above. 
The query naturally arises—why should not our 
official bar associations derive revenue from 
stamps affixed to papers filed in the courts? They 
need more money than they have ever had and a 
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stamp tax would readily bring it in and distribute 
the burden equitably. 

The act provides for a board comprising 
four officers and thirteen governors, at least two 
of whom shall be chosen in each of the judicial 
districts. The act is comparatively brief because 
the details of organization are left to rules to 
be adopted. The duties of the bar are set forth 
in section thirteen as follows :? 

“(1) To co-operate in the improvement of the 
administration of justice; (2) to render such re- 
ports and give such advice as the government 
may require of it; (3) to defend the rights and 
immunities of lawyers and to procure their en- 
joyment in the courts of the liberty necessary 
for the proper exercise of their noble profession; 
(4) to promote fraternal relations among its 
members, and (5) to maintain healthy and strict 
professional morals among its members.” 


The first two sections, embodying general pro- 
visions and a grant of powers, deserve quotation 
in full: 


Section 1—That such persons as are entitled 
to practise the profession of law in the Supreme 
Court of Porto Rico are hereby constituted into 
a body corporate, or quasi-public corporation 
under the name of Bar Association of Porto 
Rico, to be domiciled in the Capital, provided a 
majority of such persons so decide by referen- 
dum to be held for the purpose as hereinafter 
prescribed. 

Section 2—The Bar Association of Porto 
Rico shall have power: 

(a) To subsist perpetually under that name, 
and as a body corporate, to sue and be sued. 

(b) To possess and use a seal which it may 
alter at will. 

(c) To acquire rights and property, personal 
as well as real, either by donation, legacy, 
assessments on its members, purchase, or 
otherwise, and to hold, mortgage, lease and dis- 
pose of such property in any form. 

(d) To appoint its governors and officers, 
who shall be elected and seventeen in number, 
of whom at least two shall correspond to each 
of the judicial districts. 

(e) To adopt regulations binding on all 
members, as may be provided by the conven- 
tion stated in Section 15 of this Act, or, in 
default thereof, by the Board of Governors 
hereinafter provided for, and to amend such 
regulations in such manner and according to 
such requirements as the regulations themselves 
may prescribe. 

(f) To adopt and establish, with the approval 
of the Supreme Court of Porto Rico, such rules 
of professional ethics as shall govern the con- 
duct of lawyers. 

(zg) To receive and investigate complaints in 
connection with the conduct of members prac- 
ticing their profession, which complaints may 
be forwarded to the Board of Governors for 
action; and after a preliminary hearing, at 
which the interested party shall be given an 
opportunity, if good cause is found, to institute 
proper disbarment proceedings in the Supreme 


2. The quoted matter is from a translation of the act. 
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Court of Porto Rico. Nothing provided in this 
paragraph shall be understood to restrict or 
alter the power of the attorney general of 
Porto Rico to institute such proceedings on his 
own initiative. 

(h) To protect its members in the exercise 
of their profession, and by the creation of 
mutual aid funds, insurance systems and special 
funds, or in any other manner, to aid such 
members as retire because of physical disability 
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or old age and the heirs or beneficiaries of 
those who die. 

(i) To exercise such incidental powers as 
may be necessary or advisable for the purpose 
of creating the Association, and as are not in 
conflict herewith. 

Section 3—After the first general convention 
of the Bar Association, no person who is not 
a member thereof shall practise law in this 
Island. 


Bar Must Have Self-Governing Powers 


By Guy M. THompson 


The bar in every state should have the power 
of self-government. Instead of the legislature’s 
undertaking to prescribe the conditions of admis- 
sion to the bar and seeking to determine the 
causes for discipline and disbarment, these mat- 
ters should be handed over to the bar itself, with 
the power not only to refuse admission to appli- 
cants lacking in intellectual training or moral 
character, but also to scourge from its ranks the 
unscrupulous and unprofessional lawyer. The 
exercise of these powers by the bar should, of 


course, be subject to the control and final arbitra- 
ment of the court. Then, and not until then, 
can the bar properly and justly be held respon- 
sible for harboring incompetent and dishonorable 
members. Furthermore, nothing will so stimulate 
professional solidarity, professional pride, profes- 
sional responsibility, and professional activity in 
the public interest as an all-inclusive and self- 
governing bar.—From the address of President 
Thompson to the American Bar Association, de- 
livered Oct. 12, 1932. 


Bar Integration Under Court Rules 


Washington State Bar First to Ask Legislature to Confer Rule-Making Power 
on Court so Latter Can Adopt Rules for Bar’s Self-Government 


The essential factors necessary to state bar 
integration have been thoroughly demonstrated 
in recent years. There must be enrollment of 
every lawyer in the state; each must be required 
to pay an annual fee of sufficient amount to 
enable the state bar to perform its appropriate 
work; and each member must have an equal 
voice in the election of the governing board. 
These are the essentials; any bar that has the 
understanding and the will to acquire these essen- 
tials will surely achieve self-governing powers 
and become a responsible agency in the field of 
judicial administration. 

It is possible for a drafting committee to adapt 
the California or the Alabama act to local condi- 
tions with very little difficulty, and be assured of 
success in operation. But this is not necessary in 
order to avail of the decisions made concerning 
constitutionality, which are guides based on old 
established principles rather than interpretations 
of doubtful language. In fact, there has been 
some disposition in the past year or two to write 
drafts largely original in text, but preserving the 
essentials above noted. 

A much more adventurous course has been 
taken by the drafting committee of the Wash- 
ington State Bar Association, as will appear from 
the following bill, which will be introduced in 


the next session of legislature. The draft frankly 
invokes the supreme court’s rule-making power 
for the construction of the bar’s organization. It 
is presumed that the court and the present State 
Bar Association leaders will co-operate in creating 
by rules a suitable form of organization and pro- 
vide rules for its formal institution and subse- 
quent operation. 

As a foundation for such rules the bill invokes 
the aid of the legislature, as will be seen. This 
accords with the earlier instance of legislation in 
that state when complete rule-making power as 
to practice and procedure in civil and criminal 
cases was conferred upon the highest court by 
the legislature. Here is the bill in the form it 
had reached when this was written: 


Bar Act Under Novel Theory 


AN ACT relating to the powers of the Su- 
preme Court, attorneys at law, the practice 
of law, a Bar association and fees in respect 
to the administration of this act. 

Be it enacted by the Legislature of the State 
of Washington: 

Section 1. The Supreme Court shall have 


power to prescribe and promulgate, from time 
to time, rules and regulations. 

(a) prescribing the qualifications for admis- 
sion to practice as attorney at law. 
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(b) defining the practice of law. 

(c) establishing a code of ethics governing 
the conduct of attorneys at law and the prac- 
tice of law. 

(d) establishing the procedure and practice 
in respect to the admission, disciplining and 
disbarring of attorneys at law. 

(e) organizing and governing a bar associa- 
tion of the attorneys at law of this state to act 
as an administrative agency of the Supreme 
Court for the purpose of enforcing rules to be 
prescribed and promulgated under this act, and 

(f) fixing a schedule of fees to be paid for 
the purpose of administering this act, and rules 
and regulations to be prescribed and promul- 
gated hereunder, and for the collection and dis- 
bursement of such fees. 

Section 2. When and as the rules of court 
herein authorized shall be promulgated, all laws 
in conflict therewith shall be and become of no 
further force and effect. 

Section 3. If any section, subdivision, sen- 
tence or clause in this act shall be held invalid 
or unconstitutional, such fact shall not affect 
the validity of the remaining portions of this 
act. 

Correspondence with the committee’s chairman, 
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Mr. George McCush, of Bellingham, reveals the 
interesting fact that the committee and Bar Asso- 
ciation officers have conferred with the supreme 
court as to the propriety of moving toward inte- 
gration along the lines indicated. It seems to be 
a very sensible thing for the officers of state bar 
associations to exchange views with supreme 
court justices. In California, when the bar bill 
was first introduced, the committee had letters 
endorsing it from virtually every superior court 
and appellate court in the state. 

And in Illinois the state bar association officers 
have made a practice of late in conferring with 
the supreme court justices concerning matters of 
mutual interest at the beginning of each term. 
An evening is regularly set aside for informal 
discussion. This is doubtless an innovation, and, 
if so, one that deserves general adoption. What 
could be more wholesome than to break down 
the stiff and formal attitude which bench and bar 
ordinarily exhibit? The bench needs to hear such 
messages as the bar is disposed to deliver and 
the bar is entitled to have the views of the bench 
as long as they are not relevant to pending cases. 


Editors of Bar Journals Organize 


Of the various periodicals published for law- 
yers, the kind which is properly known as a 
“bar journal” is the most recent and in many 
respects the most striking illustration of the 
growth of professional sentiment. The need for 
a periodical devoted exclusively to professional 
interests, neither a chronicle of court calendars 
nor a vehicle for critical studies of decisions, 
long existed, but bar associations were too feeble 
to supply the need. At this stage in several 
states the university law reviews helped out by 
printing more or less information concerning 
bar activities and interests. In several instances 
the law reviews managed to exist only because 
of this practical appeal to state bar association 
members. 

But the bar journal proper, coming into the 
field last, is rapidly making itself felt as the 
most important of all publications not serving 
strictly as professional tools, such as the advance 
sheets of decisions. It has in a few years proved 
to be the strongest ally in securing bar organiza- 
tion by statute and an indispensable factor in 
serving the needs of the integrated bar. In the 
larger cities some excellent journals of the new 
type are helping to integrate the profession 
locally. 

With about thirty publications in this field, 


the idea of an association to promote common 
interests was advanced by Mr. Frank P. Barker, 
editor of the Missouri Bar Journal, and a meet- 
ing was held in Washington on October 13 for 
discussion and organization. Mr. Barker was 
elected chairman by the representatives of a 
dozen bar publications who attended. At the 
start a loose organization appears to be all that 
is needed while means for co-operation between 
the editors are experimented with. 

It appears quite certain that in a few years 
there will be journals of this type published in 
nearly every state and in most of the large 
cities. The Utah State Bar, for instance, under- 
took such a monthly journal as a first step after 
acquiring statutory organization. In Idaho, an- 
other thinly populated state, the need is felt 
and aid is being given to the state law school 
organ. These journals will become a necessary 
part of every lawyer’s reading, and the infor- 
mation they will disseminate will have a greater 
influence on professional thought and activity 
than any other single factor. If their influence 
is to be only a part of what appears probable, 
organization among them is a most desirable 
thing. It can assist in a variety of ways, not 
least of which will be the encouragement of a 
new form of professional service and professional 
honor. 


The establishment of the tenure of good behavior was a tri- 


umph of liberty. —Rufus Choate. 








The Judiciary and the Press” 


What Shall 


Be Done to Free Justice From 


Politics ?—Address by 


Stuart H. Perry Delivered at Washington Before 
the Conference of Bar Association Delegates 


All systems of judicial appointment and tenure suppose the 
judge to be a mortal man, after all; and all of them that are wise, 
and well tried, aim to fortify, guard and help that which his Maker 

; has left fallible and infirm. To inveigh against the lot of humanity 


is idle. 


Our business is to make the best of it; to assist its weak- 


ness; make the most of its virtue; by no means, by no means to 
lead it into any manner of temptation.—Rufus Choate. 


In accepting the honor of your Chairman’s 
invitation to address you, I am somewhat in 
doubt as to the capacity in which I speak— 
whether it is from the standpoint of a lawyer 
or from that of a journalist. As a lawyer 
“my clay with long oblivion has gone dry,” 
for many years have passed since I last ap- 
peared in a court of law—so many, indeed, 
that I am counted as a lay member of the 
Judicial Council of my state. Nevertheless 
legal habits of thought once acquired are too 
indelible to be wholly erased by a change of 
calling. 

The improvement of our judicial system is 
a public question with which the bar and the 
press are especially, and somewhat differ- 
ently, concerned. The bar’s relation to this 
question is organic; that of the press is essen- 
tially collateral. Therefore I am going to 
treat the subject primarily as a problem of 
law and politics; but while the relation of 
the press is subsidiary, the latter is a con- 
venient and logical avenue of approach. 

The importance of the relations between 
the judiciary and the press is due to some- 
thing more than the mere contiguity of their 
respective fields or the desirability of a proper 
attitude of two professions toward each other. 
In the earth’s crust the fault lines where 
different formations abut “unconformably,” as 
the geologists say, are often weak spots where 
internal fires break through the surface; and 
similarly the line of contact between the news- 
papers and the machinery of the law is one 
where not only the evils of both come to light 
but where certain sinister forces of deeper 
origin are in continual eruption. 

I will pass over various shortcomings of the 
press which are purely its own and for which 
it alone is responsible—such as inaccuracy, 
bad taste and unwholesome news—and take 





*The author is a member of the bar of the State of 
Michigan, publisher of the Adrian Telegram, a director of 
the Associated Press and a member of the Michigan Judi- 
cial Council. On the program of the Conference of Dele- 
gates this address was entitled: Judicial Selection in Its 


Relation to the Press, the Legal Profession and a Co-ordi- 
nated Bar. 


up two outstanding evils that are much more 
serious, and in which the press and the judi- 
ciary are jointly involved. These are, first, 
the interference of the press with the adminis- 
tration of criminal justice, often referred to 
as “trial by newspaper”; and second, the traf- 
fic between officers of the law and the press 
whereby information is exchanged for pub- 
licity. 

Both these evils derive from the same source, 
which leads me to state at once my main thesis: 
that politics is the curse of our entire judicial 
system, and that no radical and durable im- 
provement will be possible until the adminis- 
tration of law is effectively delivered from 
political influence. 


Politics in the Administration of Law 


The excessive crime ratio and the ineffi- 
ciency of law enforcement in this country, 
as compared with other English-speaking coun- 
tries and with the best governed nations of 
Europe, are notorious and undisputed facts. 
In seeking the explanations for such a con- 
trast, many differences in conditions have 
been pointed out, and often greatly over-em- 
phasized. Few of these conditions are unique 
and none are convincing. We have congested 
areas, great cities, slums and underworlds; 
but so have England and Europe. We have 
racial mixtures in many regions, but our crime 
record is also very bad in regions where there 
is practically no foreign admixture. Immi- 
grants become much more lawless here than 
they were in the countries of their origin; yet 
that is not true in Canada, although in some 
provinces there is a large alien element. It 
is continually emphasized that this is a new 
country; but Canada, South Africa and Aus- 
tralia are still newer, and their record is much 
better than ours. 

By a process of elimination we finally ar- 
rive at one difference which is unique, and so 
profound in character that it can logically be 
accepted as the dominant reason for the un- 
satisfactory conditions in this country. I refer 
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to the fact that in most of the states the entire 
machinery of law enforcement is political. It 
is born of politics, dominated by politics, sat- 
urated with politics. In that respect this coun- 
try stands in contrast with all other progres- 
sive nations. The greatest contrast of all is 
with the other English-speaking countries 
where in all other respects we find the great- 
est similarity in legal, social and political con- 
ditions. It is ‘sound deductive reasoning that 
the exceptional results should be attributed to 
this exceptional cause, and that deduction is 
fully sustained by all the facts of observation 
and experience. 

To the influence of politics can confidently 
be ascribed most of the chronic evils in our 
system of law enforcement, and certainly the 
egregious conditions in our large cities where 
those evils attain their maximum. In the long 
category might be mentioned the corruption 
of police methods; the degeneration of trial 
by jury; the abuse of such procedural steps 
as bail, continuances, dismissal and habeas 
corpus; the perversion of probation, suspended 
sentences and pardons; the selection of unfit 
judges, prosecutors and police officers; and 
finally all the mischief that flows from the 
relations of those officers with the press. Some 
of these evils might occasionally arise under 
a non-political regime of law enforcement, 
but they would be sporadic and unrelated; 
under the existing regime they are endemic, 
a natural and inevitable product. 

A conspicuous dark flower of the whole 
system is the criminal lawyer. But he is a 
flower, not a-root; he is not a source or a 
cause, but wholly a product of lax substan- 
tive law and procedural abuses, practically all 
of which are traceable directly to the influence 
of politics in the processes of law enforce- 
ment. 

Against this background of the general con- 
ditions so prevalent in the administration of 
law in state courts, let us consider the two 
specific outstanding evils to which I first re- 
ferred. 


“Trial by Newspaper” 


Trial by newspaper is unfortunately too 
familiar to need any extended description. That 
loose but convenient term covers the exploi- 
tation of crime news by the press from the 
sole standpoint of reader interest and without 
regard to the effect upon the administration 
of justice. The subject matter of such pub- 
licity includes evidence, often incompetent or 
false; interviews expressing theories, suspi- 
cions and opinions; descriptive matter appeal- 
ing to emotion or curiosity; all manner of 
claims and assertions from defendants, wit- 
nesses, attorneys and police; and finally the 
reporting of the trial itself in a sensational 
and often prejudicial manner. The inevitable 
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effect is to make satisfactory jurors harder to 
obtain, to influence verdicts, and often to in- 
fluence the attitude of judges, through the 
operation of popular sympathy or prejudice. 

Although this evil has been continued and 
widespread in America for a century, and its 
sinister effects have been exposed by count- 
less critics, there are still optimists who argue 
that it will cure itself. Journalistic standards 
in general have greatly improved which leads 
them to hope that “trial by newspaper” as 
well as other faults in the handling of court 
news, will gradually disappear. That hope is 
illusory. They will perhaps diminish to a 
certain point, but beyond that point the reform 
will never go spontaneously because there will 
always be a large body of readers who will 
“eat up” such news matter, and therefore there 
will always be publishers to supply that de- 
mand. Such publishers cater to those who read 
and like their papers; they care nothing for 
the opinions of those who do not read them. 
Unscrupulous persons can never be expected to 
give up a lucrative trade in deference to mere 
disapproval not enforced by legal sanctions. 

That type of journalism also has apologists 
who argue that great benefits accrue to the 
public from such unrestrained journalistic 
methods. The benefits usually referred to are 
the cooperation of the press in the conviction 
of offenders, and the influence of publicity in 
forcing action by reluctant public officials. In- 
deed the supposed invaluable aid of the press 
in the detection and apprehension of crimi- 
nals has been reiterated so often that it has 
been widely accepted by the uncritical. [ven 
some of the sharpest critics of the yellow press 
weakly admit it. 

But, generally speaking, it is not true. Oc- 
casionally news stories lead to the discovery 
of fugitive criminals or valuable witnesses, but 
much more often the efforts of the prosecu- 
tion are impaired or thwarted by premature 
and haphazard publicity. If such aid is really 
essential, it is hard to understand how the 
British authorities can do without it and still 
achieve much better results than we. Press 
cooperation often would be valuable if it were 
confined to such matters as competent and dis- 
interested officials wished to have made pub- 
lic; but there is no reason to fear that such 
limited cooperation would not be fully given, 
even if the press were restrained from un- 
limited voluntary exploitation of criminal news. 

The argument that newspapers force action 
on the part of police and prosecutors is essen- 
tially a plea in confession and avoidance—one 
that confesses much and avoids little. Occa- 
sionally they do so—sometimes with justifiable 
motives and salutary results; sometimes, as in 
the Hall-Mills case, with very different mo- 
tives and results. In any view the instances 
are exceptional, and such action would never 
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be necessary or even desirable unless courts 
and prosecutors were inefficient, incompetent, 
or muzzled by politics. The public interest 
never should require a private agency operated 
for profit to take over the functions of detec- 
tives, police or prosecutors, unless political in- 
fluence has to be beaten down or unless poli- 
tics has thrust incompetent men into those offi- 
cial positions. 

In my judgment no valid case can be made 
out in defense or in extenuation of trial by 
newspaper. It is contrary to all pronounce- 
ments of journalistic ethics and it is con- 
demned with practical unanimity by competent 
and disinterested critics of all kinds. The help 
of the press is at best irregular and uncertain. 
Such help follows no definite methods; it may 
be expert or clumsy; it may be governed by 
good or bad motives. To argue that the law 
cannot be properly enforced without such help 
is to admit the impotence and the breakdown of 
our legal machinery. 


The Traffic in Official News 


Trial by newspaper is specifically a fault of 
the press. The newspapers are the visible tar- 
get for the charge of interfering with justice 
—a charge which can neither be refuted nor 
evaded. But that fault of the press is inex- 
tricably entwined with another in which the 
judiciary and the press are equally active and 
equally culpable. I refer to the exchange of 
official information for publicity. Newspapers, 
especially of the sensational type, want much 
more than mere facts of record. They want 
“inside dope,’ advance tips, sidelights, discus- 
sion, opinion. Such information is a valuable 
commodity to them. Officers of the law—in- 
cluding judges, prosecutors, lawyers, police and 
sheriffs—have that commodity to sell, in return 
for the resulting publicity which is equally val- 
uable to them. 

This exchange is so potent in its effects that 
at times one gets an impression that the news- 
papers dominate the judiciary. But if that 
appears to be true—and if in some cases it 
really is true—it is not because the newspapers 
are strong but because the courts are weak. 
The British press is just as strong as the 
American. The circulation of its great news- 
papers is as large; its leading publishers are 
personally as powerful as our leading publish- 
ers; it caters to the same varieties of human 
nature, and some British publishers feel the 
same impulse to exploit crime and court news 
for its full news value. Yet “trial by news- 
paper” is unknown, because the courts are able 
to protect their operation against outside inter- 
ference. 

It is an error to think that the publicity- 
seeking official thus serves the newspaper pri- 
marily in order to win its support at election 
time, or because of fear of editorial opposition. 
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What he more often seeks is a continual pat- 
ter of publicity, year in and year.out. He 
wants to be mentioned, quoted, pictured—just 
like a movie star. If he gets that, the election 
will take care of itself. Newspapers can keep 
a demagogue judge in office without ever men- 
tioning him in their editorial columns or ever 
expressing an opinion in his favor. It pays 
to advertise. 


Ineffective Remedies 


Remedial action against trial by newspaper 
and the exchange of legal news for publicity 
must take one of two courses. One is through 
moral influence self-applied by the press and 
the bar, or brought to bear upon them. The 
other is positive regulatory action. 

Many remedies of the former type have been 
suggested, based on the idea either of the im- 
provement of the press, the influence of an 
improved bar on courts and prosecutors, or 
the influence of public opinion. Al! these in 
my opinion are ineffective, and open to the 
objections that always apply to the use of pal- 
liatives where radical remedies are indicated. 

As to the self-improvement of the press, I 
do not think it can supply the remedy. That 
statement is not an admission that the press is 
wholly unregenerate; it merely recognizes the 
peculiar conditions in the newspaper world. 

Such improvement assumes that the news- 
papers either individually or collectively should 
adopt a new policy in such matters. As re- 
gards individual action, we have to recognize 
that it is not always practically possible for 
a newspaper to march very far ahead of its 
competitors in the treatment of news when 
they are serving the same general public. 
Some concession must be made to the de- 
mands of readers whose standards are below 
the highest; otherwise the publisher would 
presently find that his paper had become a class 
publication, catering to a limited clientage of 
quality, and with profits reduced or even de- 
stroyed. The first essential for any newspaper 
is to prosper; if it fails in that, its influence 
and usefulness to the public are gone. An in- 
valid can accomplish little, no matter how 
good his intentions may be. 

If instead of individual action we look for a 
general regulation of the press through codes 
of ethics or other concerted action, we con- 
front the fact that journalism is wholly de- 
centralized, and from the nature of the case 
it should remain so. Generally each news- 
paper is a separate entity. They are of all 
types, and any person may publish one accord- 
ing to his own ideas. No entrance require- 
ments can be set up for journalism, no disci- 
pline is possible. The improvement of the 
press, therefore, must be gradual and spon- 
taneous. We may expect the average stand- 


ards of taste, ethics and public duty to rise, 
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but there always will be newspapers that lag 
far behind. 

The possibilities through improvement of the 
bar, on the other hand, are more encouraging. 
Unlike journalism, the law is a closed field of 
activity, protected by certain standards of en- 
trance. Its members perform services that 
demand identical preparation, they follow a 
uniform practice, and they should observe a 
uniform code of conduct. The practice of 
law, furthermore, is charged with public in- 
terest to such an extent that lawyers have an 
official status and in a number of states the 
bar has been given important corporate powers, 
including that of discipline. The bar, there- 
fore, can be made fully self-regulating through 
a proper integration, which will be discussed 
later. 

Bar Cannot Cure the Evil 


There are strong reasons for thus strength- 
ening the bar; but in my opinion it would bé 
a mistake to expect that the bar, however much 
improved, could put an end to the exchange of 
information for publicity. In an unintegrated 
and unorganized state, it can and will do ab- 
solutely nothing. 

In postulating this I am aware that I differ 
from some members of the bar whose opinions 
I hold in the highest respect. For example, the 
Journal of the American Judicature Society 
(October, 1930) after pointing out the hunger 
of lawyers, judges and prosecutors for pub- 
licity, says: 


“These vicious temptations will persist until 
the legal profession achieves a form of or- 
ganization that permits its best ideals to be 
enforced. But pending that time there is a 
tremendous need for building up morale. Any 
bar association could quite readily cure its 
judges of seeking undignified publicity. Any 
judge could curb the prosecutor, using if neces- 
sary contempt proceedings. Self-respecting and 
strong local bar associations could publicly 
reprimand lawyers, whether members or non- 
members, for self-seeking practices which in- 
jure the whole profession.” 


For my part I can form no mental picture 
of any bar association of the ordinary type dis- 
ciplining lawyers in any manner. It is almost 
impossible to get action from them even when 
gross and long-continued misconduct demands 
the commencement of disbarment proceedings. 
As to preventing judges and prosecutors from 
trading news for political advertising, it would 
be about as easy as preventing a yellow jour- 
nalist from printing a yellow journal. In each 
case the trade thrives because it is highly 
profitable. 

With an integrated bar, exercising positive 
control over standards of admission and con- 
duct, much could be accomplished in holding 
lawyers to ethical conduct. But even that 
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would not be sufficient to stop the traffic in 
official news. The methods of that traffic are 
too subtle and its motives are too powerful. 

There remains a third channel through which 
moral influences might be exerted—through 
public opinion set in motion by the bar and 
the press, acting alone or together. 

Here it is to be noted that the bar is not, 
like the medical profession, dependent wholly 
upon other agencies for publicity. If it does 
not have a continual audience, like the minis- 
try, it has innumerable occasional opportuni- 
ties to address the public directly. Lawyers 
everywhere are prominent in their communi- 
ties, they are often leaders, and their ability 
to speak effectively adds to their influence upon 
public opinion. This great asset of the pro- 
fession should be utilized to its fullest extent 
to give the public sound information and to 
enlist its interest in the improvement of the 
bench and bar. 

Most of the suggestions regarding public 
opinion, however, contemplate press publicity, 
either spontaneous or inspired by the bar. 
Without in any wise belittling the general in- 
fluence of such propaganda, I have little faith 
that the operation of public opinion of itself 
will accomplish any great improvement in ad- 
vance of positive measures. 


The Press and Contempt of Court 


The influence of the press for the election 
of good judges is always invoked, greatly ex- 
tolled, but often greatly exaggerated, as the 
elections in many cities demonstrate contin- 
ually. To be really effective a newspaper not 
only must point out the merits of the good can- 
didates but also warn the public against the 
faults of the bad ones. To do the latter is to 
invite libel suits, loss of readers and personal 
enmities. In a judicial election, therefore, the 
newspaper at most cannot be expected to do 
more than to indorse this or that candidate. 
The editor often finds that such recommenda- 
tions have less effect than he expected. Unless 
the case is grossly flagrant, we cannot expect 
the average editor to attack the conduct or 
qualifications of a judicial candidate. Still 
less can we expect the newspapers, even the 
best ones, to criticize and expose a bad judge. 
To attack a judge is both disagreeable and 
unprofitable. It may involve errors, failure 
and loss of prestige. It is certain to involve 
lasting enmities and perhaps advantage to com- 
peting newspapers. 

The editor who attacks a judge always runs 
some risk of punishment for contempt through 
his own misunderstanding of the proper legal 
limits of such criticism. Worse than that, 
even if his criticism is fully justified and 
legally proper, he still may be held in contempt 
through the error or malice of the offended 


(Continued on page 119) 








Bar Co-Ordination Actually Under Way 


American Bar Association Amends Constitution to Permit of Leadership in 
Movement for Co-Operation Between National and All State 
Bar Associations 


“T think that to weld together all the separate bars into one 
body of common understanding and common sympathy and 
common purpose inspired by the spirit of public service is essential 
to the preservation of the American system of justice, and to enable 
the administration of the law to keep pace with the rapid changes 


of life in our country.” 


It was a dramatic moment when Elihu Root 
voiced the foregoing counsel. In August, 1930, 
the American Bar Association had invited its 
most distinguished leader to attend its annual 
convention in order that he might publicly receive 
its medal of honor. In a brief acceptance speech 


the recipient chose the most important message ' 


that he could deliver. It harked back to the 
time when, as president of the Association, in 
1916, he gave official encouragement to the ideal 
of bar unity by inaugurating the annual confer- 
ence of bar association delegates. It harked back 
to other places and occasions when Elihu Root 
fought for bar strength and the courage to 
redeem the administration of justice. It harked 
back to the time when he declared that 

“The standard of public service is the stand- 
ard of the bar, if the bar is to live; the main- 
tenance of justice, the rendering of justice to 
rich and poor alike; prompt, inexpensive, effi- 
cient justice.” 

At various times for fifty years the idea of 
co-ordinating bar association activities has been 
discussed. Nothing practical was actually done 
until the recent meeting of the American Bar 
Association. It now appears that a very general 
sentiment favoring unity of effort may be so 
skillfully directed by the Chandler committee as 
to lead eventually to a great triumph.' Previous 
failures served to show the dangers to be avoided. 
Up to this time the committee has been suc- 
cessful in avoiding head-on collisions. Its imme- 
diate program gives great promise. 

It is but natural that in considering this sub- 
ject of co-ordination definite features of an 
organic union of bar associations should be upper- 
most. And this is by far the most difficult and 
dangerous stage of the whole matter. There are 
vested interests in the status quo which are far 
stronger than a general sentiment. The Chandler 
committee did better than its predecessors be- 


1. Because of its long name the committee created three 
years ago by the executive committee, on request of the 
conference of, delegates, has been called the Chandler com- 
mittee. It is composed of Jefferson P. Chandler, Los 
Angeles, chairman; Philip J. Wickser, Buffalo; John A. 
Elden, Cleveland; Province M. Pogue, Cincinnati; and 
James H. Corbitt, Suffolk, Va. It happens that all five 
are members of the Judicature Society. 


cause it learned this fact before it had committed 
itself to a program. 

Having felt out the opposition to organic 
changes the committee decided to drop this part 
for the present and to develop de facto relations 
between the A. B. A. and the state associations. 
It observed that probably half of all state bar 
members are members of the American Bar Asso- 
ciation. That affords one big factor of co-ordi- 
nation right at the start. 

What is intended is to enable the A. B. A. to 
reach right out from its headquarters, through 
personal contacts, and induce the officers and 
leaders of state associations to direct thinking 
and discussion to the common problems of the 
bar—not solely to methods for achieving a fed- 
erated bar—though that must continue to be the 
pole star of the movement. This should bring 
about speedily a situation of de facto co-opera- 
tion. It has been proposed that but a few of the 
larger matters be offered for mutual consideration 
at the start; for instance, protection of the bar 
and public against unlawful practice of the law, 
the problems involved in judicial selection, and 
the improvement of the administration of justice 
through judicial councils.* The matter of state 
bar integration under compulsory laws has 
already been a mutual undertaking in many states 
and A. B. A. support for the movement is 
steadily increasing.* 

Aside from stimulating co-operative work the 
program now adopted will serve to inform the 
American Bar Association as to the development 
of opinion throughout the country in state and 


2. So far as the writer knows no computation has been 
made of the total number of members in state bar asso- 
ciations, nor of the number of A. B. A. members who do 
not belong to their home association. It may be_pre- 
sumed however that there are few in that class. This in- 
formation should be obtained. It appears to be true that 
nearly all the officers of state associations are A. B. A. 
members. And in the state associations, as in the na- 
tional, the forward looking element of the bar has been 
steadily increasing its influence. 

3. These were the three lines of common interest and 
activity suggested by Mr. Wickser, chairman last year 
of the conference of delegates, when he addressed that 
body on Oct. 10. 

4. A number of the leading proponents of bar co-or- 
dination have publicly stated that rapid progress in cre- 
ating inclusive state bars by statute will do more to fur- 
ther the co-ordination movement than anything else. 
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local associations. It will help to energize a 
considerable number of very weak and droopy 
state associations. In some states it will assist 
the state association to energize somnolent local 
associations. 

Eventually, of course, it may be presumed to 
demonstrate that if co-operation is to fulfill its 
possibilities it must be organized for efficiency, 
be trained and disciplined, and be: afforded direc- 
tion by paid experts under the control of a re- 
sponsible central power. In other words, there 
must develop organic union—some sort of fed- 
eration. 

The problem is virtually that which confronted 
the colonies toward the close of the Revolution 
and for nearly a decade thereafter. The moulders 
of our national fabric had the great advantage, 
in quelling personal ambitions and prejudices and 
regional jealousies, of pointing to the abyss of 
ruin which threatened the colonies separately and 
collectively. There is no precise parallel in the 
present situation but it does appear, even to 
those who discount sensational talk, that the bar 
has much to lose by continuing its half-profes- 
sional and half-disciplined status, and much to 
gain by forging strong links for control. 


New Machinery Created 


To be more specific, one of the amendments to 
the A. B. A. constitution adopted on October 12 
last contains this provision: 

“The executive committee may elect one or 
more assistant secretaries, an executive secre- 
tary, and one or more junior executives, each 
of whom shall hold office at the pleasure of 
the executive committee. The executive secre- 
tary and the assistant secretaries need not be 
members of the Association.” 

It is understood, though probably by no con- 
siderable number of members as yet, that the 
“junior executives,” of an unknown number, are 
to act as messengers, carrying the suggestions of 
the executive committee to the responsible lead- 
ers of the bar throughout the country, and bring- 
ing back news and opinions to an assistant secre- 
tary. The latter official will be the recipient of 
outside news and will be the immediate agent 
of the executive committee. 

The picture, naturally, is not entirely clear at 
this early stage, but lawyers should know what 
is hoped for, what is planned and from time to 
time what is accomplished. 

Of course, planning and leadership must 
radiate from the American Bar Association. 
Without its centralized service each of the forty- 
eight state bars would live in virtual ignorance 
of what all the rest are doing, except in respect 
to the administration of justice. In this field the 
American Judicature Society keeps them in- 
formed. 

A very significant feature of the situation is 
that the executive committee gave full approval 
to the amendments and to the program which 
it is now authorized to inaugurate. The executive 


committee now, rather than its committee on 
co-ordination, begins to carry the load of welding 
“all the separate bars into one body of common 
understanding and common sympathy and com- 
mon purpose.” It may be noted that Mr. Root 
used the term “one body” and then qualified it 
by putting understanding and mutuality of pur- 
pose to the fore. Given a fair development of 
these qualities, organic union must follow. 

And yet the need for definite organic union 
must not be forgotten while it is temporarily 
dismissed from consideration. A great deal can 
be done by logic and persuasion, but there can 
be no complete program of bar unity until the 
central body performs all the policy-making and 
legislative work of the bar, as a national body, 
through the assemblage and discussions of dele- 
gates duly accredited by properly organized state 
bars. That is the ultimate goal and the sooner 
it is reached, the better for a nation which has 
suffered too long from irresponsibility on the part 
of its largest and most important group of agents 
in the judicial field. 

The central legislative assembly, when it ar- 
rives, will deal with many matters besides those 
affecting the United States government and the 
federal judiciary. It is obvious that a large 
share of the problems of state bars are common 
to all of the states. So far as these problems 
are common the American Bar Association, as a 
federal center, can enable state bars to meet and 
discuss and learn, and yet each state bar may 
retain complete independence as to acting upon 
the conclusions reached by a majority of the 
assembly of delegates. 

In all current discussions of these subjects it 
has been usual to refer to “state and local” asso- 
ciations as the field for missionary work. There 
is no harm in including local associations at this 
stage. A number of them are important units 
of the bar and. can materially assist the move- 
ment. But eventually, it is suggested, the prac- 
tical method will be to leave the local associa- 
tions to be integral parts of the state associations, 
or not, and to form the federation out of the 
state bars and the American Bar Association. It 
will be hard enough to operate with forty-nine 
or fifty units, but there cannot be less because 
lawyers are essentially officers of one definite 
state, and cannot be grouped except by states. 


Internal Adjustments Made 

An attempt has been made to explain the be- 
ginning of an important experiment. There is 
more to be said, though the foregoing is intended 
to present the more significant factors. 

The new amendments provided that the gen- 
eral council, which otherwise would have gone 
out of office on the first day of the convention, 
should remain in office until its close, three days 
later. That particular general council was thus 
permitted to select a president and other officers 
a second time. 

The amendments also provided that the new 
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general council should be chosen for a term of 
three years instead of one. In this manner the 
Chandler committee avoided errors of earlier 
committees seeking to shape the organization so 
as to permit of growth and co-ordination. It 
could be inferred that the general council was 
induced to accept the amendments by the two 
concessions mentioned. This would not be wholly 
fair. The intention apparently is to avoid a 
change of personnel in the council for a period 
of three years, during which it will be possible, 
perhaps, to advance a more or less definite 
program of organic union.° 

And it seems quite obvious that the intention 
is to take the general council, which has monopo- 
lized all the political power of the Association, 
and served no other purpose, and develop it into 
a body which shares in the making of policies, 
which becomes more representative of the state 
bars, which in short, evolves into a responsible 
representative assembly of accredited delegates. 
This may turn out to be as natural as the evolu- 
tion of a caterpillar into a butterfly. 

In previous attempts the general council, being 
the only part of the A. B. A. to have a repre- 
sentative basis, has been chosen likewise as the 
foundation of an assembly, but the plans failed 
because the caterpillar resisted rude external 
force. 

The fact is that the council’s function of select- 
ing the officers of the Association is a tran- 
scendent function. This plan of choosing officers 
was wisely entrusted to a body composed of a 
member from each state and with no other duty. 
It segregated the great game of politics from the 
other numerous and more prosaic interests of 
the Association. The plan has worked excellently. 
The general council monopolizes all the great 
forces involved in the pursuit of official honors: 
it makes its choice in a democratic sort of way; 
and it virtually dissolves. What bitterness is in- 
volved in clashing ambitions is written on a slate 
which is washed clean every year. 

And in this manner the fascinating sport of 
winning professional honors by political methods 
has thrived and afforded a world of excitement 
and satisfaction for most of those who have par- 
ticipated. We make a strong point of the fact 
that all this fun has been had with virtually no 
interruption of the Association’s impersonal and 
objective work. We would not contend, however, 
that it has not had prejudicial results; it is 
enough to say that it has not interrupted serious 
activities. 

The big point is that policy-forming has been 
segregated from politics to the advantage of both. 


5. There can be no question that the general council 
members are all strong for co-ordination, but it must be 
co-ordination which does not involve a blundering method 
for filling the offices. Chairman Earl W. Evans, address- 
ing the conference of delegates on Oct. 10 said that every- 
body wanted co-ordination but few were willing to bestir 
themselves. If co-ordination could be accomplished “hy 
means of hypodermic injections, I believe that practically 
every lawver in the United States would bare his arm 
for the ordeal.” 
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How ruinous it would be if personal ambition, 
creating parties and factions as it always will, 
should be interwoven with voting on matters 
which should be utterly impersonal! Suppose, 
for instance, that Mr. X, having been stung by 
the presidential bee, seeks to build up his pres- 
tige by heading the section on legal education, 
or any other section or committee. Suppose, 
then, that his opponents for the office of president 
must endeavor to nullify the efforts of the legal 
education section in order to head him off. Sup- 
pose further that members, interested in the sport 
of politics, were tempted to trade policy votes 
for candidate votes and vice versa. Such a situ- 
ation would exist if the two functions were not 
segregated. The maneuvering would be more or 
less concealed, but it would be ruinous.® 

From this it becomes apparent that plans for 
converting the general council into a_policy- 
forming body must take into account very seri- 
ously the disposal of the political power. It as- 
suredly would not do to have the council retain 
the function of conferring official honors and at 
the same time fill the legislative role. 

Apparently the easy way out would be to pro- 
vide that the chamber of delegates appoint a 
nominating committee each year. This would be 
placing the nominating (and electing) function on 
a representative basis. No member of the assem- 
bly or other officer of the American Bar Asso- 
ciation should be eligible for this committee. 
Such a nominating committee would not need 
fifty members. It might have one for each fed- 
eral judicial circuit, in which case the delegates 
from the states of each circuit would select by 
ballot the committee member for their circuit. 

Under such a plan a little political influence 
would seep down from one stratum to another, 
but not enough to do harm. We know how to 
confine quicksilver and how to insulate electric 
currents; but no insulation against magnetic 
attraction has ever been found. And there is 
much of magnetic attraction in personal politics. 

In a professional organization the main thing 
is to keep the politics personal, to segregate them 
from objective interests. 

The new amendments make other changes. In- 
stead of a vice-president for every state the 
Association now has one for each federal circuit.” 
Their duties are not defined. In each state there 
is to be a state council composed of five members 
selected by the members residing in that state, 
plus the general council member, who will be 
chairman. 

It will be seen that this machinery enables the 
council to get information from its own members, 
as heads of the state councils, upon which its 
policies may be formed; it also enables the coun- 


6. It is but human to underrate and dislike a competi- 
tor; and it becomes a virtue to oppose the opinions and 
purposes of those who are disliked. 

he portraits of the newly elected vice-presidents 
appear on page 757 of the Am. Bar Journal for November. 
1932. Seven of the ten vice-presidents are members of 
the Judicature Society, and three are directors. 
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cil as a body to exercise influence in every state. 
Where the state councils are directed with energy 
there should be less need for the missionary work 
of the “junior executives.” In fact, the latter 
may not be needed after the first year of experi- 
ment. Perhaps it should be mentioned that the 
word junior is employed because it is presumed 
that a few of the thousands of recent law school 
graduates who are waiting for work could be 
employed for this service and do quite as well as 
older practitioners. It is unsafe to rely wholly 
on unsalaried services. And lawyers are pro- 
verbially slow to realize the passage of time. 


The Caucus as a Bone of Contention 


The committee on co-ordination has succeeded 
thus far because it has ignored the problems of 
choosing members of the general council. Since 
the council collectively exercises such a high pre- 
rogative as choosing a president, it is natural that 
political work should begin in the body that 
chooses the member of the council, i. e., the 
caucus.* And it is inevitable that soreness should 
result from collisions at this source of political 
power. So the caucus by states for the selection 
of general council members has come in for sharp 
criticism for a number of years, and has been 
one of the things which reformers have proposed 
to do away with. It would be more representa- 
tive truly to have the A. B. A. members in each 
state select their general council member when 
they attend the annual convention of their state 
association, or by a mail ballot, as is done in 
Illinois.® 

Any such arrangement would seriously inter- 
fere with the making of slates and the executing 
of political deals. But the steadfast opposition 
of the controlling groups of the Association 
toward diffusion of power is not based entirely 
on selfish interests. They do not attempt to 
defend the caucus, or huddle, as such, but point 
out that general council members must be chosen 
by members who attend conventions and so have 
some knowledge of personalities and needs; that 
a general council chosen on any other basis might 
easily impair the efficiency of the executive com- 
mittee and so do lasting harm. 

The main thing, however, is to keep politics 
segregated. The precise way of accomplishing 
this is not so important. The existing system 
has not prevented the steady advancement of 
progressives to high places in the Association. 
In fact, it may well be held that the general 
council and the executive committee as now con- 
stituted, represent the best element of the bar, 


8. Since many readers are not familiar with the method 
of choosing members of the general council, which is not 
only the fountainhead of honors, but the very foundation 
of the Association, it should be said that they are chosen 
at the conclusion of the first session by the members pres- 
ent, who gather around the convention hall under state 
placards and conduct caucuses. The younger generation 
may not understand that a caucus is the non-fortuitous 
aggregation of individuals motivated by specific interests 
and not subject to the rules formulated by the Marquis 
of Queensbury. It is the most efficient contrivance of 
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so far as the best element is enrolled as members 
and is attending meetings. 

And this brings us to a matter not alien to the 
subject of co-ordination, and of fundamental im- 
portance. President Guy A. Thompson did a 
wonderful thing in adding 5,000 new members to 
the Association in the past year. It brought the 
membership up to 30,000 for the first time. Now 
the Association has probably a little less than 
half as many members as all the state bar asso- 
ciations have. But what of the 100,000 other 
lawyers, more or less, who are in neither state 
or national associations? Suppose that half of 
them are only on the fringe or are not acceptable 
by voluntary associations. That leaves fifty thou- 
sand lawyers who are presumed to be fit for 
acceptance but who decline to join. 

Concerning this large element of non-partici- 
pating lawyers we can only conjecture. Some 
light is afforded by the fact that many of them 
are found to be of genuinely good standing in 
their profession. If pressed for an answer they 
will say that they have no time to waste on a 
state bar association which only meets and talks; 
that membership in the American Bar Associa- 
tion is not worth what it costs. 

The attempt is made to set down typical re- 
sponses. One cannot say how large a proportion 
of these worthy lawyers remain out because they 
lack social proclivities and how many because of 
jealousy. Doubtless these two grounds, singly 
or combined, account for a large share of them. 
Some frankly assert that they have no use for 
clique-controlled organizations. 

The point is that many thousands of lawyers, 
who otherwise are a credit to our profession, give 
no support whatsoever to the collective efforts 
of the bar. Their aloofness is a silent condemna- 
tion by them of bar organization, whether justi- 
fied or not. That their objection is clique control 
of voluntary bar associations is only a conjecture, 
but it is a plausible conjecture. Shape them as 
we will, voluntary associations always have been 
clique controlled, in any large view, or as ob- 
served by the outsider, and always must be. 

We are gratified by the growth of the Ameri- 
can Bar Association in these bitter times. It has 
more members than ever. But, after all, how 
many of them ever do any more as members 
than pay their dues and receive the Journal? 
There is nothing more that they can do unless 
they attend conventions. And it is not enough 
to attend once, or once every few years. The 
number registering as attending is always hand- 





politics to enable democracy to perpetrate a maximum 
amount of deviltry in a minimum of time and space. Of 
course in the hands of gentlemen rules and penalties 
are not needed and the caucus usually serves very well, 
especially those who arrive early. 

9. Officers of the Ill. State Bar Assoc. are elected 
through a mail ballot. Those members who are also 
A. B. A. members receive a special ballot containing 
names of candidates for the place on the general council. 
This method, while being perfectly fair, is extra-consti- 
tutional, and has only advisory force when the Illinois 
caucus is subsequently held. 
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somely boosted by local members, and most of 
them will not attend again. In fact, their “at- 
tending” is largely confined to the first session 
and the annual dinner. 

There is no argument here on behalf of regu- 
lar attendance. Regular attendance on the part 
of half of the members would mean a conven- 
tion so vast as to defeat its own purposes. The 
older members always recall with pleasure the 
good old days when two or three hundred got 
together at Saratoga Springs. 

The argument is for activities which convince 
the stay-at-home lawyer, the typical useful and 
busy practitioner, that the money he pays is 
really accomplishing something for his profes- 
sion. The way to convince him of that is to 
enable him to attend as a delegate, or send a 
delegate to a convention where realities will be 
discussed in a competent manner and conclusions 
will be reached which will have a binding force. 
He sees in the voluntary association, whether 
state or national, a complication of machinery 
that is virtually without any product. He sees 
that the associations prate about jurisprudence 
and the administration of justice and stage heavy 
fights over unimportant changes in procedure. 
That when the reform is pared down to the mini- 
mum it goes to a legislative committee and is 
gleefully tomahawked. He comes to the conclu- 
sion that the association meeting is largely a 
petting party. 

Recent history has abundantly proved in a 
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number of states that there were more good, 
decent, faithful and loyal lawyers outside the 
voluntary bar association than in it at the time 
the legislature created an inclusive state bar. In 
California, for instance, there were 1,500 mem- 
bers in the association, and 150 present, when 
the motion to acquire corporate powers was 
adopted. By force of law 8,500 members were 
added. Where there was one lawyer worrying 
about the condition of the bar, of the courts, 
of his professional status or of the lawyer’s civic 
duties under the old regime, there are now one 
hundred such. 

Giving every lawyer an equal voice in the 
choice of representatives who have real power in 
their hands energizes the entire profession. It 
makes every lawyer who is worth a pinch of 
powder realize that he can exert a power pro- 
portionate to his ability and his efforts. The 
elected representatives are seen to be the epitome 
of the entire bar, men chosen not for honors but 
because their character and their wisdom recom- 
mend them for service. The lawyer who can feel 
jealous in an integrated state bar is the victim 
of an incurable complex. 

Voluntary associations, however, have one 
great function, and because of this they must be 
nourished and sustained, chastened but not chas- 
tised. That great function is to serve as an incu- 
bator for the inclusive, statutory, self-governing 
bar. 


Unity of Bar Association Work Needed 


By Purip J. WICKSER 


The bar has always been confronted with prob- 
lems which affect every member of it. Today 
it is confronted with especially serious problems 
which are not peculiar to the members of the 
American Bar Association and which can not be 
solved by them alone. Their solution requires 
that the whole profession, after investigation and 
discussion, unite upon a position in respect of 
them. To cite illustrations: the public is unable 
to discover how the bar, as a whole, proposes to 
cut down delay and expense in the administra- 
tion of justice; how it proposes to curb and dis- 
cipline its unscrupulous members whose numbers 
increase as it becomes overcrowded; and what 
cause the profession proposes to show why the 


workmen’s compensation acts should not be ex- 
tended to cover accident litigation. The Ameri- 
can Bar Association has not the capacity to 
answer these questions for the whole profession, 
and will never have that capacity while organ- 
ized as it is organized today. It is, however, 
more important for the American Bar Association 
to try to find some way for the whole profession 
to consider such questions, and to take a position 
publicly in respect of them, than it is to deter- 
mine how state and local associations would par- 
ticipate in the election of its governing bodies, if 
such associations were federated with it—From 
the annual address of the Chairman of the Con- 
ference of Bar Association Delegates, delivered 
Oct. 10, 1932. 


The truth is the selection of a judge is a little like that of a pro- 
fessor of the higher mathematics or of intellectual philosophy. 
Intimate knowledge of the candidate will detect the presence or the 
absence of the specialty demanded; the kind of knowledge of him 


— the community may be expected to gain, will not—Rufus 
oate. 
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Success of Administrative 


Organization 


Demonstrated—New 


Again 


Court Has Responsible Head and Rule-Making Power 


By Leo I. FRANKLIN* 


[Note—The absolute necessity of efficient court 
organization has again been demonstrated in the 
court described in this article. Detroit revolution- 
ized the administration of criminal jurisdiction by 
creating the only real criminal court in the country. 
Its civil jurisdiction in cases involving more than 
$500 is vested in the circuit court of Wayne county, 
which has become well integrated in recent years. 
Information concerning both of these courts was 
published in this JourNAL, vol. xiv, no. vi. The 
following article tells how ordinary business man- 
agement of a court as an administrative unity, to- 
gether with rule-making power, has made a suc- 
cessful institution where formerly there was only 
waste and confusion. It would, of course, be highly 
advantageous to have a single organization, with 
departments, for all of the civil and criminal juris- 
diction. There can be no other ideal for any large 
city.—Editor. ] 

Prior to the establishment of the Common 
Pleas Court of the City of Detroit in August 
of 1929, minor civil litigation in that city was 
in a chaotic condition. 
justices of the peace, whose functions and offices 
were wholly independent, except that they were 
served by a single clerk. Their jurisdiction ex- 
tended to most civil cases at law in which one 
of the parties was a resident of Detroit, and 
which involved $500 or less. Their jurisdiction 
also included misdemeanors committed in Wayne 
county outside of Detroit. They had no equity 
jurisdiction. 

Civil suits were started in the clerk’s office 
and, as required by law, were assigned at the 
time of commencement of suit to the six judges 
in rotation. It was common for a plaintiff 
having three cases against the same defendant 
to have to try them before three different judges. 
No method was provided for consolidating the 
trial of the cases before a particular judge, be- 
cause each was independent. 

Although the law prescribed certain require- 
ments as to procedure, each justice in general 
established the procedure to be followed in his 
courtroom, so there were six distinct kinds of 
procedure. The pleading was most informal, 
defendants pleading orally upon the return day 
of the summons. An extensive call of cases 
was held by each justice at the opening of court. 
One or two of the justices had their dockets so 
systematized that the call required only fifteen 
or twenty minutes each day. All default mat- 
ters were disposed of by them within the first 
half hour of the court session. Other justices 





*Of the Detroit Bar. The author is chairman of the 
Detoolt Bar Association committee on the Common Pleas 
‘ourt. 


It was handled by six. 


were known to consume from one to two hours 
in the call of cases. In other words, a great 
deal of the time of the justices was consumed 
in purely clerical matters rather than in dis- 
posing of judicial business. The courtrooms 
were crowded with litigants and attorneys who 
necessarily were present during the calls. It was 
sometimes requisite for a law firm to be repre- 
sented in six courtrooms at once, and cases were 
often dismissed because of the failure of a plain- 
tiff’s attorney to appear, who was engaged else- 
where. 

During the last years of the justices’ courts 
some of the justices were absent from the bench 
for a long time because of illness or other rea- 
sons. Cases commenced before these justices 
were adjourned from month to month, and liti- 
gants found it impossible to have their cases 
disposed of. The absence of some of the jus- 
tices overburdened the others. Each justice was 
his own master, and no possible check was avail- 
able as to the amount of work done by any of 
them. The congestion in courtrooms was intol- 
erable because of the number of cases on call. 
Most of the justices were behind in their work 
and in most cases adjournments were granted 
upon the slightest pretext. The number of cases 
filed in the justices’ courts had increased from 
about 25,000 in 1910 to about 128,500 in 1928. 
The court was undermanned, the antiquated 
country justice court procedure was not ap- 
plicable to a court handling this mass of litiga- 
tion, and, without legislation, no unified system 
was possible. 

The common pleas court bill was drafted by 
a committee of the Detroit Bar Association in 
an attempt to obviate some of the difficulties 
inherent in the old justices’ courts. The bill 
was sponsored in the legislature by the Detroit 
Bar Association and passed with some minor 
changes after meeting bitter opposition from 
various sources. 


Organization of the Court 


The bill provided for the consolidation of six 
existing courts into one common pleas court, and 
added two additional judges. The 1931 legis- 
lature added another judge, bringing the total 
personnel of the court to nine. The jurisdiction 
of the old justices courts remained unchanged. 
In fact, no attempt was made to create a new 
court because of certain constitutional difficulties. 

The judges were made directly responsible to 
a presiding judge, and this office was filled by 
the governor when the court was established in 
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August, 1929, the appointee to hold office until 
January, 1931. ‘The bill provided that thereafter 
the judges should select their presiding judge 
every six months. The first presiding judge was 
re-elected in appreciation of his efficient admin- 
istration, so that during most of the first two 
years of the court’s operation it was under a 
permanent presiding officer, the first to be estab- 
lished in any court in Michigan. But the judges 
decided in July, 1931, to have the office rotate 
each six months, in order of seniority. This ex- 
periment proved unsuccessful; there was no con- 
tinuity of administration, each incoming presid- 
ing judge indulging in innovations. The Detroit 
Bar Association committee then advocated the 
establishment of a permanent presiding judge- 
ship, and in May, 1932, a permanent presiding 
judge was selected by the court. 

The presiding judge hears all miscellaneous 
matters, assigns all business and actually has con- 
trol of the court. Each of the presiding judges 
has had the full co-operation of the judges of 
the court, and has actively co-operated with prac- 
titioners through the Detroit Bar Association. 


Procedure and Rule-Making Power 


The procedure in this court is very simple. 
All suits are started in the court and not before 
a particular judge. Pleadings are in writing and 
in the simplest possible form. They are filed 
in the clerk’s office. The call of cases, with 
its resultant waste of time to the court, attorneys 
and litigants, has been eliminated. Cases are 
set for trial by an assignment clerk acting under 
the direction of the presiding judge, and parties 
are notified by mail as to the trial date. Ad- 
journments are limited and the presiding judge 
has sole control over them, with the result that 
most cases are tried within two or three weeks 
after issue is joined. The procedure is governed 
almost entirely by rules made by the judges so 
that the procedure may be adapted from time 
to time to changing conditions. This broad dele- 
gation of the rule-making power to this court, 
which is not a court of record, was sustained by 
the supreme court in a test case sponsored by 
the bar association. The court is operating 
smoothly and with a minimum of unnecessary 
time and effort. The only time attorneys and 
litigants need to be present in court is at the 
time of trial. The judges spend all their time 
trying cases and consequently have sufficient time 
to try them well. Reversals of cases on appeal 
have decreased markedly since the establishment 
of the new court. 


Meetings and Reports 


The statute requires the judges to have meet- 
ings at least once a month. These meetings 
have made for harmony among the judges and 
uniformity of decision and practice in each court- 
room. The presiding judge has become a most 
effective executive, as will be seen from the fact 
that since the selection of the permanent pre- 


siding judge last May, every case for trial on a 
particular day has been disposed of by the judges 
on that day. 

A feature of the 1929 statute which caused 
considerable controversy was a requirement that 
each judge make a report to the presiding judge 
at least once a month in such form and man- 
ner as the presiding judge should require. The 
statute also provided for an annual report of 
the presiding judge, showing, among other things, 
the number of days and hours that each of the 
judges is in attendance upon the court. Since 
the establishment of the court, each judge has 
filed a daily report with the presiding judge. 
This system of reports seems to have contributed 
to the efficiency of the court. 


Conciliation Division and Fees 


The statute authorized the judges to provide 
by rule for the establishment of a conciliation 
division, but this was not done for some time 
because of differences of opinion as to the proper 
procedure. Such a division was, however, estab- 
lished in October, 1932, to handle controversies 
involving $35 and less, without the aid of law- 
yers. One judge, assigned to this division, inter- 
views parties informally, and succeeds admirably 
in settling controversies. The procedure permits 
of partial payments on claims admittedly due. 

There are no fees for cases in the conciliation 


' division, while the fee for starting a suit is $1.00. 


Constables charge $1.00 for each defendant 
served. There is also a charge of $1.50 for each 
garnishment. A prevailing party, who is repre- 
sented by an attorney in the common pleas court, 
is entitled to tax a $5.00 attorney fee. It will 
be seen that, in addition to saving the time of 
the court and litigants, this new conciliation divi- 
sion also results in saving considerable money 
for parties taking advantage of it. 


- Appeal Means Trial de Novo 


The procedure in regard to appeals is prac- 
tically as it was formerly. In cases involving 
$50 or more, appeals may be taken as of right, 
and in smaller judgments only when the circuit 
court grants the petition. The appellant must 
file a substantial bond which operates as a stay 
of execution. 


[Note—Inasmuch as the appellate practice in- 
volves two separate trials, it is far short of what 
is should be and it invites abuse. There is no eco- 
nomical way of obtaining review of a judgment, 
and this defect appears to be inseparable from any 
court plan which divides the civil jurisdiction hori- 
zontally between two independent courts. The lower 
jurisdiction, which most calls for economy if it is 
to afford real justice, involves trial first by a court 
presumed not to be as competent as the superior 
court. Defeated litigants then have an opportunity 
to get a second trial, but the expense is inescapably 
high and there is no proof that a change in judg- 
ment results in justice instead of injustice. There 
is also the temptation to appeal to harass an op- 
ponent and gain time.—Editor. } 
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The Judiciary and the Press 
(Continued from page 111) 


judge—and the more fully justified his criti- 
cisms are, the greater the chance of the judge 
misusing his power of contempt. 

As an example, I recall a rather recent gang- 
ster murder case in a large city when the 
conduct of a demagogue judge disgusted the 
better class of citizens; yet no newspaper in 
the city dared to say what the facts justified, 
even after the case was legally ended by an 
acquittal. One publication in that city, ordi- 
narily bold and aggressive in its criticism 
of public men and affairs, frankly stated that 
it abstained from comment on the case from 
fear of what such a judge might do. 

The most notorious cases of the abuse of 
contempt have involved similar conditions— 
notably the widely discussed case in New Mex- 
ico and the more recent one in Cleveland. Such 
cases, however, are comparatively rare. On 
the whole I do not think that either the inter- 
ests of the public or the proper functions of 
the press are suffering seriously from the use 
of the power of contempt by the courts. In 
fact if it were properly exercised by the proper 
type of judges, it might well be employed much 
more frecly. It is to the influence of politics, 
and the malice of low-type political judges, 
that we can ascribe these occasional abuses of 
contempt process which have alarmed the press, 
undermined its confidence in the courts, and 
stimulated a rather widespread demand among 
editors that the contempt power should be 
drastically curtailed. 

The only proper remedy for the abuse of 
contempt process is to make its operation just 
and wholesome by removing the judiciary from 
politics. The worst possible remedy would be 
the one so loudly demanded by many editors— 
that of making such charges triable before a 
jury. The effect of that would be to aggravate 
the evils of the existing system by divesting 
the courts still further of their proper powers, 
and by giving the newspapers, the populace 
and the lower class of lawyers complete con- 
trol over the only means the courts now have 
for protecting their proper functions. The 
only modicum of consolation in such a step 
would be that by completing the demoraliza- 
tion of our judicial system it might bring the 
public immediately to such a degree of disgust 
as would insure thoroughgoing reform. Such 
a counsel of despair, however, can hardly be 
considered seriously. 


The Only Cure: Make the Judiciary 
Independent 


To return from this digression into the field 
of contempt of court, no great improvement as 
regards trial by newspaper and the traffic in 


legal news can be expected through the moral 
effect of public opinion, no matter how it may 
be mobilized, because the culprits already are 
sinning against the light. The faults of the 
system are due to specific, practical, continuing 
causes, and public opinion has no more effect 
upon them than it has upon the weather. The 
offenders have been operating for a century 
in defiance of enlightened public opinion, and 
they will continue to do so indefinitely, be- 
cause such practices are rooted in the rich 
soil of personal advantage. That soil can be 
sterilized only by removing the political in- 
fluences that are perpetually enriching and re- 
newing it. 

The principle that the judiciary should be 
independent is an axiom that everyone in this 
room accepts with all its implications. And 
by that principle I do not have in mind merely 
the old doctrine of Montesquieu that the three 
powers of government should be separated. 
I mean that the judiciary should be indepen- 
dent not only of other branches of govern- 
ment, but of all extraneous forces that might 
influence its actions. 

The proper conception of judicial functions 
has never changed since the orderly adminis- 
tration of law began. It was centuries old 
when the Institutes of Justinian (Tit. XVIT) 
declared, in words of such studied emphasis: 

“Et quidem imprimis illud observare debet 
judex, ne aliter judicet quam legibus aut con- 
stitutionibus aut moribus proditum est.” 

It is not enough merely that he be immune 
to the crass influence of bribery; we demand 
that he shall act, as the phrase goes, without 
fear or favor—that he shall not recognize 
friends or enemies, or seek to please the influ- 
ential. In practice these ideals can be realized 
only when the judge is selected on grounds of 
merit, paid a uniform and adequate salary, 
and when he is secure in his tenure of office. 
The antithesis of that salutary scheme is pop- 
ular election for short terms whereby the 
judge is thrust into politics to obtain his office 
and kept in politics in order to retain it. 


Elective Method Wrong in Principle 


The election of judges is utterly illogical and 
inexpedient, as unsound in theory as it is 
mischievous in practice. It comes from a mis- 
conception and perversion of the principles of 
representative government. The proper pur- 
pose of popular election is to obtain public 
servants who represent the sentiments of the 
majority, either to carry out definite policies 
or because it is desired that their actions at 
all times should conform with current public 
opinion. Such considerations should not apply 
to the selection of a judge; for he is given no 
mandate to carry out a particular policy, and 
instead of acting in conformity with current 
public opinion he should ignore it altogether. 
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Professor Dicey (Law of the Constitution) 
expressed that principle clearly in these words: 

“The electors in the long run can always en- 
force their will. But the courts will take no 
notice of the will of the electors. The judges 
know nothing about any will of the people ex- 
cept in so far as that will is expressed in acts 
of parliament.” 

The election of a judge is further repug- 
nant to any sound conception of the nature of 
his office, because the sole test of his fitness 
should be his merits as a jurist; whereas the 
test of electoral choice is the candidate’s pop- 
ularity, which may depend upon anything and 
everything except judicial merits. There ought 
to be no such thing as a popular judge in the 
political sense of the word. Of course he 
should be a gentleman, and his courtesy, sym- 
pathy and other personal traits may properly 
win the personal esteem of those with whom 
he comes in contact. But with the public at 
large a judge should be popular only in the 
sense that his ability and honesty are recog- 
nized. 

Unfortunately no degree of intelligence and 
sincerity on the part of the electorate can 
make the election of a judge a fair test of 
his qualifications. To the average voter the 
processes of the law are, and always will be, 
as much a mystery as the methods of surgery 
or engineering. The average voter knows noth- 
ing of a candidate’s qualifications except by 
general reputation, which means the casual im- 
pressions that he gathers from other individ- 
uals who are as ignorant of legal matters as 
himself. And in candor it must be added that 
many do not care, and that very few will take 
any pains to make inquiry. Even in rural dis- 
tricts, where the evils of the system are least, 
these facts are largely true, and mediocrity 
often wins when combined with personal pop- 
ularity or affiliation with a majority party. 
All these disadvantages are aggravated as the 
number of candidates increases, as it has under 
the prevalent system of primary nominations. 


Primary Election Destroys Responsibility 


The primary, which in my opinion is the 
bane of contemporary American politics, has 
completed the ruin of the elective method of 
choosing judges. It has carried the evils of 
that method to their ultimate acme, and we 
can consider other plans with the assurance 
that none could be worse. Under the old con- 
vention system, in which parties were more 
effectively organized, it is true the judge was 
part of the party machine. He was subject 
to the normal influences of party politics, which 
conceivably might impel him sometimes to 
favor a partisan view or a party leader. But 
that, at the worst, would be on rare occasions. 
He was not incessantly under the temptation 
to play for personal popularity. The party 
label, which almost invariably determined his 
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election, at least had the good effect of remov- 
ing him largely from the individual scramble 
for votes. His interests were identical with 
those of his party as a whole. He and his 
party went up or went down together, regard- 
less, as a rule, of either his personal popularity 
or his personal fitness. 

Under the primary system, on the other 
hand, party responsibility and discipline have 
greatly weakened. The elective judge must 
win his nomination from a field of rivals, and 
in that competition he must rely solely upon his 
vote-getting power. Instead of being subject 
to limited temptations, he becomes subject to 
all the temptations that beset political office- 
seekers. Every friend counts, and every enemy. 
He is impelled to seek favor wherever it can 
be had, and to welcome any and every influence 
that is expressed in terms of votes. He can- 
not ignore the cheaper arts of politics. He 
must be a joiner, a mixer, a handshaker; he 
must do political speaking and political eating ; 
he must show himself at opening games, farm- 
ers’ picnics, Turn Verein suppers, and look in 
at the annual ball of the Ninth Ward Re- 
pubocrat Club. 

The effect of all this is to aggravate to the 
utmost the evils that naturally attach to the 
popular election of judges. To a greater ex- 
tent than ever it invites mere politicians and 
discourages dignified and high-class aspirants. 
It cheapens the office, confuses the public, 
brings unworthy men to the bench, and— 
worst of all—it intensifies the pressure of vote- 
hunger upon judges not only during campaigns 
but at all times. 


Palliatives 


In seeking a way to rescue the bench from 
politics, all efforts should be directed inflex- 
ibly toward the one objective of eliminating 
everything in the nature of a popular choice 
between candidates. Any compromise with 
that principle leads to palliative devices, which 
might work more harm than good. Makeshift 
reforms give a false sense of improvement, 
which keeps the basic evils alive and makes 
genuine reform more difficult. 

Among such palliative devices is the so- 
called non-partisan election of judges. The 
evil lies in the fact, not in the time or manner, 
of election—in the fundamental idea of making 
popularity with the crowd a test of judicial fit- 
ness. Holding separate judicial elections, and 
printing the names of candidates without party 
designation, is merely a partial substitution of 
personal politics for party politics. Either sort 
of politics, or any combination of the two, is 
a pernicious influence. 

In the same class must also be placed all 
plans whereby some group or body makes 
selections from a field of candidates and recom- 
mends certain ones to the electors. Such a plan 
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is good only in as far as it reduces the number 
of candidates; the vicious principle of the elec- 
toral race still persists. Even the indorsement 
of an integrated bar association, which would 
be the best of all, is open to that objection. 
It also would only partly reflect the views of 
the bar, because the bar’s recommendations 
would have to be made from a field of self- 
starters, of whom perhaps none would be fully 
satisfactory. The same reasoning applies to 
indorsement from civic bodies of all kinds. 

Suggestions that bar associations or judicial 
councils propose candidates of their own, in- 
stead of merely giving indorsements, is a step 
farther but only a short one; again the ele- 
ment of popular choice is perpetuated. There 
can be no sound solution which does not elimi- 
nate that element definitely and effectively, 
and that end can be attained only by some 
process that is essentially appointment, coupled 
with permanent, or at least extended, tenure of 
office. 

Regardless of where the appointing power 
should be vested, the objective is to separate 
judges from the motive to court popularity, 
and the abolition of electoral contests will ac- 
complish that result under almost any plan 
of appointment for life or long terms. The 
effect of appointment would not be vitiated 
by requiring confirmation by a legislative body, 
or even by the people provided such popular 
approval could be fully safeguarded from the 
operation of political influences. 


The California and Georgia Plans 


This latter idea is embodied, though I do not 
think satisfactorily, in the so-called California 
Commonwealth Club plan, and in the recently 
drafted model judiciary article for the consti- 
tution of Georgia. These provide, in principle, 
that incumbent judges should continue in office 
until their terms expire; then the people would 
vote on a ballot reading in effect, “Shall X 
be continued in office?” and with no other 
candidates for that position. If the majority 
vote is favorable, he continues in office; if 
unfavorable, the governor appoints another in 
his place. Vacancies would be filled by ap- 
pointment, the appointee coming before the 
people in the same manner for confirmation 
at the next election. 

This is one of the better of the plans that 
have come out of abundant discussion in recent 
years, but it is far from perfect. It is a com- 
bination of appointment and popular recall. 
It is good to the exact extent that it eliminates 
a race between rivals and makes tenure of 
office more certain; it is bad to the exact ex- 
tent that it retains the element of popular 
favor in the choice of a judicial officer. 

Unfortunately it retains a very considerable 
residuum of that vicious element; for although 
the judge would, as it is said, be “running on 


his record,” that is not a satisfying assurance 
because it is inherently wrong for the voters 
to pass judgment on a judicial record. A case 
might arise in which a correct judgment would 
be contrary to popular prejudice. Such a 
judgment might defeat the judge’s confirmation 
for another term. Our courts cannot be called 
genuinely independent unless a judge feels free 
to render judgment correctly and honestly even 
though ninety-nine per cent of the public 
wished him to decide otherwise. He certainly 
would find it painful, if not difficult, to render 
such a judgment if he knew that he had to 
face that public presently to ask for his con- 
tinuance in office. In short, that plan is open 
measurably to the same objections that apply 
to the old suggestions for the recall of judges 
and the recall of judicial decisions. 

I am not sure, either, that it would alto- 
gether eliminate the element of personal rivalry 
between aspirants to the bench. If the elec- 
tion should follow such an unpopular decision 
as I have alluded to, and a sharp controversy 
should arise over the judge’s retention, some 
aspirant for appointment in his place would 
be likely to appear—and likely to be appointed 
in case the voting went against the incumbent. 
Thus in practice some of the same evils might 
arise that now attend judicial elections, and 
the referendum on the judge’s retention in 
office might become practically a political con- 
test of the ordinary type. 

The weakness in the California and Georgia 
plans, from my viewpoint, is the inclusion of a 
method of removal by an agency that is ill- 
adapted to perform that function—the elec- 
torate. There should be a provision for the 
removal of judges if they become judicially 
unfit, but the determination of judicial unfit- 
ness is itself a quasi-judicial function. It is a 
question that should be determined on_ its 
merits, and with a high degree of intelligence 
and political conscience. It ought, therefore, to 
be entrusted either to the legislature or, per- 
haps better, to a judicial council or to some 
body created for the purpose, which should be 
as far as possible removed from politics. Con- 
firmation by popular vote in any manner is not 
desirable in itself, but it might be accepted if 
the process were applied only once, at the 
time of the judge’s appointment. It is hope- 
lessly vitiated, in my opinion, when it is applied 
repeatedly, thus bringing in a degree of un- 
certainty in tenure and more or less of the 
evils of popular elections. 

In reasoning upon this rather ticklish prob- 
lem, we ought to be quite honest with our- 
selves. The idea of popular confirmation is 
obviously a sop to Cerberus. I cannot believe 
that the learned groups who have studied the 
problem could have selected that method as the 
best, but rather as the most expedient. In 
other words they felt that they were making 
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a necessary concession to popular prejudices 
in order to bring about a modified reform. | 
doubt whether so great a concession is neces- 
sary; but even granting that it is politically 
necessary if reform is to be achieved at this 
time, would it not be better to wait until pub- 
lic opinion can be prepared for the acceptance 
of a plan that is thoroughly sound? 

In this campaign of reform it seems to me 
too early to begin to consider compromises, 
for intelligent public opinion is moving with 
surprising rapidity in the direction of appoint- 
ment and life tenure for judges. Many news- 
papers advocate it throughout the country, and 
in my state two important papers have pub- 
lished long sequences of articles in favor of 
that plan. In these articles, and in countless 
other newspaper and magazine articles and 
interviews, the favorable contrast of Canadian 
and English courts with ours is repeatedly de- 
scribed and emphasized. In my judgment the 
energies of the bar, the press and civic bodies 
should be directed to the frank promotion of 
the complete reform, rather than in efforts 
to meet half-way the supposed objections of 
a public that as yet is only very imperfectly 
informed upon the subject. 


Prosecutor’s Office Completely Political 


Every argument that applies to the selection 
of judges applies with equal force to prosecut- 
ing attorneys. Our departure from the Eng- 
lish method in prosecuting criminal cases, 
combined with the reign of politics, has had 
some unfortunate results. Action by perma- 
nent public prosecutors, which in England 
even now is used only in a small minority of 
cases, early became the almost universal prac- 
tice in this country. The natural result was 
to make the prosecutor a public officer of great 
power and responsibility. 

If his position had been kept politically inde- 
pendent, as it has been in Canada and England, 
the results would have been very different. 
But the office at once was plunged into the 
thickest of politics. There is no office in the 
land today that is more completely political, 
or upon which the effects of politics have been 
more unfortunate. 

In rural counties the office is underpaid, 
largely for the reason that it is a political 
stepping-stone. As a result immature lawyers, 
and mature ones of inferior fitness and low 
earning power, seek it eagerly despite the 
meager pay and the short terms, as a profes- 
sional advertisement and as a step toward fur- 
ther political preferment. The results obviously 
are not of the best. 

In large cities an entirely different situa- 
tion arises, with other and worse results. 
There the office is often well paid and is one of 
extraordinary power. The prosecutor is at 
the head of a highly developed organization 
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that may include hundreds of persons, with the 
revenue of an important city department. The 
attorney becomes an executive, with policemen, 
detectives and other agents under his direct 
orders. Practically the whole of law enforce- 
ment is in his hands, for what he does not 
initiate he can direct, control, stop or thwart. 
The opportunities for oblique policies and 
methods are countless, and how often such 
methods are followed is only too familiar. 

Inasmuch as we are fully committed to the 
enforcement of law through public prosecuters, 
it is vitally important that they should act as 
judicial officers, and not as political bosses or 
political henchmen. Their functions can. be 
released from politics only by appointment. In 
this, as in some other legal matters, Canada 
furnishes a continual nearby example of highly 
successful administration, under conditions 
very similar to those of the American states. 

The removal of the police agencies from 
politics is equally imperative, and based on the 
same reasoning, but that matter is outside the 
purview of this discussion. 


Problem of Raising Bar Standards 


Any discussion of the judiciary would be 
incomplete without due consideration of the 
bar, which is so vital a part of any judicial 
system. Moreover this is germane to my gen- 
eral subject, because of the relations of the 
bar with the public and its important contacts 
with the press. ' 

The improvement of the bar is not funda- 
mentally connected with the political evils that 
have been discussed, although both judges and 
prosecutors are drawn from its ranks. Never- 
theless the bar is an integral part of the ma- 
chinery of justice, both in law and in fact. 
It is largely responsible for the conduct of 
trials, and it can powerfully influence the se- 
lection of judges and the improvement of court 
procedure. The direct service of lawyers to 
the lay public is highly important, and they 
also exert a strong direct influence on public 
opinion and legislation. The relations of the 
bar with the press include on the positive side 
cooperation for the public good, and on the 
negative side stoppage of the unwholesome 
quest for personal publicity which is practiced 
by the less worthy members of the profession. 
Thus in all plans for bar improvement there 
is a strong public motive, in addition to the 
enlightened self-interest of the bar itself. 

Discussion of such plans usually centers 
about higher standards of professional con- 
duct, or higher ethical standards, as it is 
usually expressed. Specifically what is meant 
is not to raise the ethical standards already rec- 
ognized by good lawyers, but to bring the con- 
duct of the unworthy ones into conformity with 
that of the better sort. Is this problem to be 


solved through the application of moral in- 
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fluences, either from the bar itself or from out- 
side sources, or is it a problem of regulation 
enforced by authority? ‘The latter seems clearly 
the answer, whether we reason from the na- 
ture of the problem or from the efforts hitherto 
made to solve it. 

These efforts in the past, prosecuted feebly 
by voluntary bar association, have sought to 
promote ethical conduct through example and 
precept. Such activities are edifying for those 
who take part and those who are sympathetic 
—in other words for those who are not in need 
of reform. But how about the unscrupulous 
lawyer? How is he to be made to accept the 
ethical ideals of the more worthy members of 
the bar? 

He cannot be made to, for it would be a 
contradiction of terms. Ethics, according to 
Kant, has to do with such rules as are adopted 
by the free choice of the individual, and when 
so adopted determine his conduct. The duties 
of ethics are those of conscience, and from 
their very nature cannot be enforced by im- 
posed regulations. We cannot make a lawyer 
ethical; we can only make him act as though 
he were; and if he fails, we can disbar him. 

It is equally futile to attempt to control or 
reform the unworthy lawyer through moral in- 
fluences from without. A committee report of 
the California Bar Association favors addresses 
and newspaper articles to educate the public 
to appreciate “that they, by joining hands with 
the bar, can bring about a social condition 
which will result in much good to society, and 
will force the unscrupulous lawyer either to 
conform to high standards of practice or to 
withdraw from the profession.” 


Unscrupulous Lawyer a Criminal 


The intent is good, and some benefit might 
result from efforts of that kind. But let no- 
body imagine that any process of education, or 
any state of opinion, will force the unscrupu- 
lous lawyer to withdraw from the profession, 
any more than it would force the burglar to 
mend his ways. For the type of man euphe- 
mistically referred to as the “unscrupulous law- 
yer” is really a criminal. He is guilty not 
merely of unethical conduct, but of felonies— 
of such offenses as embezzlement, perjury, lar- 
ceny, obtaining money under false pretenses. 
That is the sort of conduct that comes to light 
in the infrequent cases where crooked lawyers 
are finally overtaken by disbarment proceedings. 
Such offenders well know that their methods 
are condemned by public and professional opin- 
ion, but they operate in contempt and in de- 
fiance of it. 

The essence of the whole situation is that 
the evils in professional conduct proceed from 
a minority that is not improvable. That ele- 
ment is also permanent by reason of continual 
renewal, for crooks and shysters will always 
find a market for their services. The bar can 
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be purified only by eliminating that element or 
rigidly controlling it. That can be accom- 
plished only by an integrated bar endowed 
with ample authority for such action. 

Such authority should also enable the bar to 
establish its own requirements for admission, 
with the double aim of elevating the standard 
of legal education and of reducing the number 
of lawyers. 


Evil Effects of an Overcrowded Profession 


The greater stress is properly laid upon the 
first of these two aims. The laxity of entrance 
requirements in many states might fairly be 
called a public disgrace. Numerical restriction, 
however, of itself is a matter of great impor- 
tance, to the public as much as to the bar. 
Numerical restriction goes hand-in-hand with 
improvement in quality. In fact the latter is 
largely conditioned upon the former, because 
in the law, as in any other occupation, com- 
petitive conditions resulting from an excessive 
personnel tend to produce a marginal class of 
practitioners who will not live up to proper 
standards. 

Dean Kirkwood of Stanford University in 
discussing our over-crowded bar pointed out 
that the ratio of lawyers to population in 
Sweden is one to 16,000, in France one to 
4,500, in England one to 2,000, while in the 
United States in 1920, it was one to 862. But 
even that is only half the story. The other half 
may be read in the astounding figures given in 
the recent report by a committee of this Asso- 
ciation, which show that in 1930 the ratio in 
the United States had risen to one lawyer to 
764 of population. During that decade the 
number of lawyers increased by 38,086, an 
increase of one-third, or double the percentage 
of increase in population. 

The loss through deaths and withdrawals 
amounts to about 4,800 a year, yet in the spring 
of this year some 40,000 students were enrolled 
in the law schools of the United States, im 
addition to the considerable number that were 
otherwise preparing themselves for admission 
to the bar. In the year 1930 with the profes- 
sion already grossly overcrowded, and with 
a loss for the year of only 4,800, no fewer than 
20,397 applied for admission, of whom 9,860 
were actually admitted—a little more than twice 
the number lost during the year. Such figures 
are the more significant because of the pro- 
gressive shrinkage in purely professional legal 
services resulting from the encroachments of 
trust companies and other business agencies, 
the increased use of arbitration, and the ex- 
tensive substitution of administrative for liti- 
gatory methods in settling disputes and claims. 

In the light of all these facts I cannot agree 
with one sentence in the committee’s report, 
in which it says: 

“If all those students 


who applied for a 
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license, or who finally secured admission, were 
competent and of the character we need then 
we would have little or no cause for com- 
plaint.” 

I contend that we should have great and 
genuine cause for complaint, even if every one 
of them were of the highest type. Indeed it 
would be an unfortunate and distressing condi- 
tion to have high-type men dedicating their 
lives to a profession in which there is only 
enough work to properly engage and properly 
remunerate one-half the number of practition- 
ers. But the actual status is worse than that 
hypothetical condition, for many of the appli- 
cants are not of the highest type. Many turn 
out to be intellectual misfits, despite their high 
markings on bar examinations, or of a moral 
character that breaks down under the stress 
of penury and disappointment. The marginal 
class is always and everywhere a source of 
trouble. 


Fewer and Better Newspapers 


In this connection the example of the press 
is illuminating. A generation or more ago daily 
newspapers were relatively more numerous, and 
their profits generally were small. In almost 
any city there were more papers than the field 
could sustain on a proper basis either of profit 
to the owners or of service to the public. Many 
of them were of the marginal class. As a result 
ethical standards suffered. Objectionable ad- 
vertising of many kinds was carried even in 
respectable papers, paid matter masqueraded as 
news, and under the stress of exigent condi- 
tions other things were done which were recog- 
nized as unworthy even by those who did them. 

Owing to causes which I have not time to 
detail, there has been a great reduction in the 
number of daily newspapers in proportion to 
the population served by them. The marginal 
type of newspaper has practically disappeared 
in a large part of the country and the surviving 
papers are financially strong. With this change 
came a corresponding improvement in stand- 
ards. Not only the morally offensive advertis- 
ing of former years is gone, but many other 
kinds are now rejected on grounds of taste or 
public welfate that formerly would have been 
accepted, and the publishers of papers that once 
printed paid advertisements as “pure reading 
matter” would now feel insulted by such a pro- 
posal from an advertiser. 

There is no question as to the legal right 
to curtail the membership of the bar as far 
as it can be done through reasonable entrance 
requirements, and there is equally no question 
as to its justice and desirability. Professor 
Holland, in hisi Elements of Jurisprudence, in 
discussing the nature of a right says: 

“Every right, whether moral or legal, implies 
the active or passive furtherance by others of 
the wishes of the party having the right.” 


Applying that test, how can it be argued for 
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a moment that the public either actively or 
passively furthers low educational require- 
ments for men who are to deal with the most 
vital human interests, or furthers an excessive 
influx into the ranks of an already overcrowded 
profession? Certainly an informed and think- 
ing public favors and furthers nothing of the 
kind. By Professor Holland’s definition any 
man has a right to engage in an ordinary vo- 
cation to which no special public interest at- 
taches, even though it be overcrowded. There 
is no public motive for establishing standards 
of admission to such vocations. In the practice 
of the law, however, the interest of the public 
in the quality of professional services far out- 
weighs any benevolent inclination to let every 


young man do what he pleases. 


Every consideration touching the self-im- 
provement of the bar argues for positive, de- 
terminative measures, which can be carried out 
only by integrating the bar of each state and 
giving it effective corporate powers. The prin- 
ciple that the lawyer is an integral part of the 
machinery of justice should be carried to its 
logical conclusion—that is, to the point where 
both the welfare of the bar and the welfare of 
the public are protected as fully as possible. 


Present Duty of Bar and Press 


Though the full reformation of the bar, like 
the removal of the judiciary from politics, can 
be accomplished only by positive measures, 
there still are important fields of effort in 
which the bar either alone or in cooperation 
with the press can accomplish valuable results. 

One extremely important subject for such 
cooperation is the reform of criminal procedure 
by simplifying and speeding up its operation 
and by removing the inexcusable handicaps on 
justice that have been imposed by unwise legis- 
lation. Another is the promotion of action to 
make civil litigation more quick, cheap, certain 
and final. This latter is to the advantage of 
the bar as well as of the public, because the 
faults of civil procedure are largely responsible 
for the extension of administrative methods 
for the settlement of. disputes. 

The moral influence and informative efforts 
of the bar, aided by the press, can be applied 
powerfully and fruitfully in legislatures. Since 
lawyers are numerous in legislative bodies and 
usually dominate their judiciary committees, 
the bar and the press together can do much to 
promote constructive measures and to block 
both the harmful schemes of politicians and 
unwise innovations proposed by laymen. They 
also can cooperate to get hampering restric- 
tions out of state constitutions and to keep 
them out. Whenever a constitution is re- 
written the aim should be to purge it of purely 
legislative matter and to restore to legislative 
bodies the functions that have unwisely been 
taken away from them. 
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The integration of judicial systems in the 
states should especially be furthered. One of 
the outstanding advantages in the British sys- 
tem is the businesslike management of the ma- 
chinery of justice, largely through the func- 
tions of the lord chancellor’s office. The same 
results in this country might measurably be 
attained through the unification of our state 
court structures, and the delegation of super- 
visory powers to judicial councils, or by giving 
somewhat of the lord chancellor’s functions to 
the chief justices of supreme courts. 

This last impresses me as especially logical 
and promising; in fact I can see no reason why 
a chief justice’s functions should not gradu- 
ally pass over from those of a mere judge to 
those of a judicial executive exercising direc- 
tion and supervision over all courts in the state. 
That is more logical than to delegate such 
powers to a judicial council, whose functions 
should be chiefly informative and advisory. 
The actual supervision of courts is an execu- 
tive function of a technical character, which 
should not be vested in a numerous body, and 
especially not in a body which ought always 
to include a considerable lay membership. 
That criticism applies to the plan reported by 
the committee on law reform of the Chamber 
of Commerce of the State of New York and 
of the New York City bar, which would make 
the judicial council a very juridical body by 
giving it such executive powers, but at the 
same time would include laymen in its mem- 
bership. 


Opportunities for Co-operation 


If I have seemed at times to undervalue the 
co-operation of the press, it was only to depre- 
cate false hopes and to emphasize the impor- 
tance of positive remedies. But there is not 
only a rich field for cooperation between the 
press and an integrated bar, but also important 
opportunities for such co-operation even under 
the present conditions. If a patient has an 
acute disease our first care is to cure it; but 
still we should try to correct functional dis- 
turbances and tone up weak organs, and in 
doing so we should make use of the means at 
hand. Therefore I would not for a moment 
abate the efforts of both professions to co- 


operate for all worthy purposes. Even here 
I must add the warning that the exchange of 
official information for newspaper publicity 
often seriously impairs such co-operation. 
Nevertheless there is in the press a vast reser- 
voir of sound intention, clear thinking, courage 
and sincere devotion to public welfare, and the 
great majority of newspapers can be depended 
upon to lend powerful aid in bringing about 
reforms that the public interest demands. 

Finally, in furthering such co-operation, I 
would point out the importance of helpful 
local and individual contacts between members 
of the two professions. Frankly it must be 
said that such contacts are sometimes wanting. 

For example, lawyers can aid the press by 
furnishing news as to litigation and decisions 
intelligibly—and promptly. Nobody outside a 
newspaper office has any conception of the 
value of time in such matters. The prompt 
report of a decision, however inartificial it may 
be, is more valuable than a much better one 
received the next day. 

The lawyer or the judge can always feel 
assured that the newspaper wants to report all 
legal matters correctly, and he can also assume 
that the representatives of reputable news- 
papers are gentlemen. He should remember 
that they are continually entrusted with ad- 
vance matter and confidential information of 
the most serious importance by public offi- 
cials of all grades from the president of the 
United States downward. He therefore should 
not be suspicious of reputable newspaper re- 
porters, and he should feel that courtesies to 
them are not misplaced. Above all he should 
be scrupulous not to induce or knowingly per- 
mit a newspaper to publish matter that involves 
legal liability—a practice against which the 
press always has to be on its guard in con- 
tacts with the less scrupulous attorneys. 

The paths of the press and the bar are not 
identical, but discrete and parallel. It is neither 
possible nor desirable to merge or intimately 
co-ordinate their efforts. The lawyer and the 
editor, like the clergyman and the physician, 
are plowing two different furrows. Each 
should stick to his plow; but when their lines 
are contiguous or in rare instances coincident, 
they should work together with the fullest 
understanding and cordiality. 


We hold that offices and most of all the judicial office are not 
made for incumbents or candidates, but for the people; to establish 
justice; to guarantee security among them. Let us constitute the 
office in reference to its needs.—Rufus Choate. 
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News and Comment in Brief 


Judicature Bulletins Reduced in Price 

Before this Journal was founded, the Judi- 
cature Society published bulletins from time to 
time dealing with such fundamental subjects 
as court organization for a typical state and for 
a large city, judicial selection, commercial arbi- 
tration, civil procedure and so forth. 

Some of the fifteen different bulletins are out 
of date and others have been republished in 
this Journal. Of those still extant the following 
list will afford information: 

Bulletin IV-B, which presents in statutory 
form, but with ample notes, a model form of 
court organization for a large city. 

Bulletin XII, which tells the whole story of 
commercial arbitration as practiced in England. 
The author is Samuel Rosenbaum, Esq., who de- 
voted half a year to this study in London. 

Bulletin XIV, which comprises a model code 
of civil procedure, and is the only attempt to 
draft the main features of procedure in a con- 
sistent form embodying the best experience of 
common law countries. The rules are grouped 
under forty-six articles, from commencement of 
action to and through appeal and vatious inci- 
dental matters. Pp. 206. 

Bulletin XV, which deals with conciliation and 
small claims procedure. 

It is now proposed to reduce the price on 
these bulletins to ten cents each, which will 
hardly exceed the postage, until such time as 
the stock may be reduced. Bulletin XIV espe- 
cially should be in the hands of all lawyers who 
have occasion to draft procedural rules or study 
procedure on a comparative basis. 





“Groop” Action in Oklahoma 


The governing board of the Oklahoma State 
Bar has ruled that a lawyer who makes a threat 
that he will advise a client to continue to make 
statements that “attorneys as a class are 
crooked,” is guilty of misconduct under the Bar’s 
rules, and should be reprimanded by the supreme 
court. A certain Rogers had charged a firm of 
attorneys with improper conduct in a pending 
case. The board of governors found the. charges 
to be without foundation. Rogers meanwhile had 
directed a letter to the board containing a threat 
that he might advise his client “to drop the mat- 
ter and continue his statement that the attorneys 
as a class are crooked and that you cannot make 
them go straight by complaining to the groop 
(sic) who is given the authority of law to clean 
up questionable practices.” The fact is that the 
word “groop” appeared twice in his brief letter. 

The governors recommended that the supreme 
court reprimand Rogers and submitted an appro- 


priate form of reprimand, which, after several 
paragraphs, said: 

“You are further informed that your conduct 
in the premises is reprehensible to a high de- 
gree and is unworthy of a member of the 
State Bar as indicating a willingness on your 
part, in effect, to become a party to an unwar- 
ranted reflection upon the integrity and charac- 
ter of many worthy members of the Bar with- 
out fault on their part, and to destroy the con- 
fidence of the people of the state in the admin- 
istration of justice.” 

It might be suggested that perhaps some small 
share of responsibility for Rogers’ irritating and 
untrue charges should be borne by the “groop” 
which marked his examination papers when he 
was a candidate for admission to the bar. 





Indirect Effect of Bar Primaries 


Finally, it must be recognized that the bar 
primary is admittedly only temporizing with 
what informed opinion at the bar recognizes 
as an evil, the selection of judges by par- 
tisan or unguided nonpartisan choice. It is 
only an effort to make the best of a bad situa- 
tion. The intrinsic deficiencies of the system 
remain unaltered. The bar primary, com- 
mendable though its efforts may have been, 
has not stilled the voices demanding structural 
changes in the method of selecting judges. 
Indeed, it seems to have increased the demands 
for reform. Bar associations particularly 
active with bar primaries and bar campaigns 
have themselves often been the movers in such 
schemes. The bar primary, by forcing the 
associations to concern themselves actively 
with the question of judicial personnel has 
led them afield into a consideration of the 
whole problem of selecting judges. Perhaps, 
this will prove to have been its greatest con- 
tribution—“The Bar Primary’—Prof. J. M. 
Landis, New York State Bar Association 
Bulletin, April, 1932. 





Canadian View of Criminal Trials 


In a description of criminal justice in Canada, 
written by Mr. Justice Riddell of the Ontario 
Supreme Court, and published in The Panel for 
Sept.-Oct., 1932, the distinguished author says: 

“There are two, and only two, principles 
upon which in fact and in actual practice a 
criminal trial proceeds. 

“One is that a criminal trial is a solemn and 
decorous investigation by the state into whether 
a particular crime has been committed against 
it by the accused. 

“The other is that a criminal trial is a sort of 
game in which the smartest man is to win, 
and conducted according to certain rules. 

“We have adopted the former principle for 
our guidance.” 
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